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Abstract

The adoption of the modern natton-state i the Muslim world imposes
structural transformation in Muslim secicty, not enly introducing a
distinction between public and private spheres ot afso puiting the
state as a legal body above all existing Kinds of law, which had been
long practiced and adopted in @ given society. This development puis
Muslim society in a big dilemma regarding the position of Islemic
biw, which is supposed to occupy a superior position due to its divine
origin, A radical response to this new development comes from
Isfamist groups, which saught to lslamize’ the state. In Indonesia
they gained an dmporlant mementum n the post-authoritarian
regime of Subario, However, Idamization of the stale {5 ofter seen by
its opponents as paving the way for Blamic legal autheritarianism
stnce only certain frlerpretations of Islamic law will be integrated to
the state legal system and then tmposed to all Muslim citizens whe
may disagree with all af the stale fmterprefutions of religion, Aguinst
the backdrop of the contestation belween slale secularization
Istamization, this paper will discuss the emenging attemnpl to bring
the shari'a back fo s infiial habital, the Muslim soctety with all
ils uniguee dynamics. Looking at more specifically the ndonestan
context, the paper will sthow how Mubammad Quraish Shilab as
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a strowg proponent of the attempt emphasizes the importance of
valufrg ikhtilaf, wiich comstitites the social reality of the sharta.
Valuing ikbilal ini s view not only offers facilitics o Muslims,
but also ghves a sense of democratic shari'a against any religions
autharitarianizm,
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A Introduction

Modernization In the Muslim world has often been linked with
the presence of European colonialism, which pained fts strength
from new forms of military and economic power. European colonial
powers brought about an unprecedented disruption in the Muslim
world, pushing it outside the hegemonic power. Muslim powers played
insigniticant or peripheral role in the world contestation of power;
the “Islamic world” weakened and became “Islam in the world”. The
modern West determined new concepts of humanity, history, society,
and political legitinsacy alien in the history of Islamic tradition. In
this context, Mustins had to choose between two contrasting options,
either to partake in the path of hegemonic modernity or to be isolated
outside this dominant track.'

In response to the challenge of contemporaneity, the wlama’
{Muslim scholars) as Muslim intellectual and - cultural agents were
to formulate a Muslim grip by rethinking and reinventing Istamic
tradition. In doing so., they were divided in bwo groups. ‘The traditional
‘wlama’ tended to oppose modernization altogether because of its
perceived 'damaging’ potential to Islamic tradition, On the other hand,
the reform-minded ‘wlama’, while standing against the secular elites
who were much more concerned with Western modernization than
religion, embraced modernization by revitalizing Islamic tradition in

Yeonne Yorheck Hoddsd, Contemparary [iam and the Chisllenge of Hiatory [Albany:
State Uibbversity of New York Press, FOH2Y o4,
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arder to compete with the inevitable challenges of modernity. Islamic
reformist thrust can be seen mainly from rapprochement between
religious texts and reason, and attempts to formulate 3 dynamic
and progressive Islam. lslamic reformism first emerged the Indian
subcontinent and Egypt in the nineteenth century, and then inspired a
reform paradigm in the rest of the Muslim world, including Indonesia
where encountered this “second” wave of Islamic reformism beginning
in the twentieth century.”

One of the most central intellectaal profects that Muslim reformists
work on is Islamic law, which concerns Muslim society at large as it
touches upon their day-to-day life. One of the most recurring themes
in modern Muslim legal debates is the guestion of heila’ (legal
disagreements), especially in a context when the modern nation-state
attempts to create a unified legal system that binds all of its subjects.
The end of an era is just the beginning of ancther. A new international
consensus emerges and directs the world order toward the virtues
af democratic governance and society. The most populous Muslim
country, Indonesia is a good case study, A growing lendency toward
democratization in the country makes individual independency not
only recognized but also increasingly valued despite the challenge of
religious suthoritarianism that sometimes troubles the democratic
project, This paper observes how moedern discourses on ihtilafemerge
not only to provide legal facilities for Muslims, but also to give a sense
of democratic shari'a against legal authoritarianism,

B. Ikhtildfas the Social Reality of SharT'a

During the revelation period, the Prophet Muhammad was the only
authority 1o interpret the messages of the Qur'an, the only authoritative

“ 1eall the “second wave™ of Timic reformism becouse referming to Avyumandi Azrs
sty o Eslamibs insellectusd network in Higes and the Indonesian archipeRago, the first wave of
Eslamic reformism accurred in the shape of m|y]1m¢h.c-.rrm|.t hetween Susfi amd |=g||| .||1[m|.u'|'be-.q.
ter Eslame. This second wave pats more |;'|11|1hul>; anthe necessily of return to the Curan and the
pm"'hc“‘l'h‘ tradition and the revializstaoen |I|r|:|l|'ll'h1|.|' [indrp::ndml r:'qmning] Ser .ﬂ...l]-llnunl:
Acrra, The {In:.;!us of Taloemeds Rpformdse i Saitivdeet Asiir (Cronws Mess MSW Allen & Uinwin
el M,
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speaker in the name of God, who Interpreted the general wording and
abstract ideas of the Quran in more concrete and practical ways. The
Prophets interpretation widely known as Sunna functioned as a guide
for practicing Islam during this time. The death of the Prophet has
its inmitial consequence as to who succeeded him to speak for Islam.
Interpretation of Islam has since become a shared enterprise among
Muslim scholars of different generations, The changing realities and
different cultural backgrounds of Muslim scholars male the wordings
of both the Qur'an and the Suasna prone to various interpretatiB ons.
The case of the Swrng Is even more complex because Muslin scholars
diverge in terms of the standards and criveria under which to verity the
validity of its reports. Different categorization of the sound, the weak
and the invalid Sunng intensifies Muslim divergence in understanding
their religion,

Defining sharl'a, what it consists of, and how it is best realized
and put in practice is a matter of contestation among different Muslim
scholars. The word sharla itself is commonlv used by the Arabic-
speaking people to refer to a prophetic religion: sharfiat Mitsd, srariat
T and shariat Muharsmad, Within Muslim discourse, it is commonly
used 1o designate Islamic law (figh), which consists of all-embracing
principles and a code of conduct derived from the Qur'an and Sunna
that govern and regulate the ritaal, legal, and ethical lives of Muslims,
Shari'a represents the practical aspects of [slam —to distinguish it
from thie thearetical aspects of Islam, doctrinal belief,

Islamic law has never reached a form of uniformity since its
early development; it emerged variedly from a region to another,
Geographical differcnces feature variances among ancient schools
of law, cg, the Kufan, the Medinan and the Syrian schools. Yet,
beginning in the second/eighth century, pupils within these ancient
schools’ assembled around individual masters. The Kufans formed
themselves around Abo Hanifa (d. 150/767), the Medinans around
Malik ibn Anas {d. 179795} and the Syrians around 'Abd al-Rahmin
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al-Auzai (d 157/774). Anclent geogeaphical-based schools gradually
transtormed 1ot “personal” ones: Some hundreds of persenal schools
of law are said to have existed in anclent times, and the number
began decreasing by the beginning of the thivd/ninth century before
they cryvstalized in four Sunni schools around the end of the seventh?
thirteenth century. The schoals of Abd Hanifa and of Malik developed
from ancient geographical schools, while the schools of al-Shafi'] and
Almad tbn Hanbal developed lrom personal schools.” The survival of
certain schools of law can be explained (rom the role of their pupils in
perpetuating and modifying thelr master’s principles and methods of
legal peasoning.

It goes withoutr saying that each school of law proposes and
develops its unique legal reasoning, which consequently produces legal
conclusions that may differ from those of the others, This reasoning in
general involves argumentation of the revealed texts by reconsidering
social and cultural contexts in which members of 2 Muslim society
live. This legal disagreement has been commonly termed as ikheilaf
which, as a technical term, i used to designate legal divergences
among authorities either from within one school of law or from
different schools. The term is often used as opposed to the term {md’
{consensus) or ittifilg (legal agreement).’

1t has been widely argued that since the early development of Islamic
law, ilhtilaf not only existed, but was also respected. When the Abbasids
succeeded the Umayyads, they began consolidating their power, among
others, by controlling Islamic law, which lacked uniformity due to the
spread of ikitilar They attempted 1o unify and consolidate Islamic legal
practices, but the plan did not meet the approval of large numbers of
Muslim jurists who refused to be drawn in cose connection with the

" George Makaddsi, The Rie of College: Inabftutions of Learning in felam ard the Wesp
(Edinbury: Bdinburge University Press, 19811 p. 2 see alea Foseph Schacht, An Itroduction fo
dslapnie Lawe §Ofoedd: Chefond Unaversity Press, 19820

* loseph Schachi, “Ikht Bl Encpdopardia of fdum (Leiden & Lendon: Brill and Lozeq &
Co, T988), pu 1S 1L
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state.” This attempt was made by the Abbasid Caliph Aba Ja'far al-Mans
ar {r. 754 = 775) who proposed that al-Muwafta’ of Malik bin Anas be
adopted s the foundation of the state baw. Milik disagreed, arguing that
the plan might give troubles to many people who used to adopt the legal
opinions of others. Milik convineed the Caliph that people had already
adopted and practiced several opinions, so it would be better to leave
them with their own practices and what they preferred® rather than to
force them to adopt a single set of fegal opinions.

Earltest Muslim jurists like AbG Yosuf (d. 182/788) and Muh
ammad al-Shaibani (d. 189/805), both disciples of Abd Hanifa, had
been occupied with the subject of ikfrilafl Al-Shafi'T himsell wrote
chapters on ikhrilaf in his af-Risdla and Kitgh al-Umm. Muhammad
ibn Masr al-Mawarzi (d. 294/905), ibn [arir al-Tabari {d. 310/923),
Abdi Ja'far al-Tahawi (d. 321/933) and ibn "Abd al-Barr (d. 463/1071)
wrote books which specifically discuss this topic.” This fact suggests
that although the sharl'o is imagined as 3 single entity, its manifestation
across historical and cultural contexts has been always varied. In other
words, ikhtilaf constitutes a social reality of the sharf'a,

C. Shariabetween Immutability and Adaptability

The relationship between the shari'a law and social change has
been one of the most fundamental issues in Muslim {ntellectual debate
of legal theory. Islamic Jaw having its association with the divine law
has been assumed to be fixed and permanent, and therefore is not
subject to any changes. Yet, human life has always been confronted
with the challenge of soctal change —developments and changes in a
Muslim soctety. If Islamic law is perceived 1o be sacred and immutable,
linw does it face the challenge of this change?

"Schacht, An Tntroduction to felaraic Law, p. 54,

* Mubammiad Ibn Sad, Kieh Al-Tabegat Al-Fatir, ed, Al Mahammad Umor (Calro:
Malotabeat al-Ehandl, 20005 VIE p. 573-74,

" hchache, "Ikheilaf” 1063 Muhammad Khalid Masud, “[khtilaf Al-Fugqaha [eersity
i Figh a4 Social Constencthon,” i Wisted Equality aned Jestice dn the Mustine Faanily, ed,
Ealnahb Anwar (Seangar: Musawah, 20090, p. 7
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There have been two contrasting opinions regarding  the
relationship of Islamic law and sockal change. The first s represented
by most traditional Muslim jurists, who maintain that the shari’a law is
immutable, and hence not subject to soctal changes. The idea of sharl'a
imamutability is based on an argument that the shari‘a law is derived
from the divine origin. the revealed texts which are theclogically
considered final and eternal. Meanwhile, the second position, which
iz represented by the majority of Muslim reformists, maintains that
the shari'a is adaptable to sochal change. It implies that the existing
body of law can be expanded or modified to meet new conditions.” The
idea of the sharla adaptability is backed by the fact of the evolution of
slamic law and the continuous practices of irikdd (independent legal
reasoning) across Muslim history, which sufficiently demonstrates the
adaptability of Islamic law to social change,

The proponents of the shari's adaptability develop their legal
theory primarily based on the traditional concept of masiaho (haman
good), which has been subject to criticism for the lack of explicit basis
from the revealed texts. In the pre-modern era, maglaha was put into
marginal importance of authority, especially after the theory af “four
[slamic legal sources™ (the Quran, the Sunma, imd’ or consensus, and
qivis or analogy) introduced by al-Tmim al-Shafi'T (d. 204/820) came
to dominance.”

The Shah'l jurists classify magleha in three categories: maglah
et fabare, which is authorized by the revealed text, maslata mulghd,
which 15 rejected by the text, and maglala porsala, which 1= neither
backed nor rejected by the text, Only the first category is considered
validd by the Shafi'7 jurists, while the third has to be further examined
from the point of view of three grades: dariirdd (necessities), hijar
{needs), tabsiedt {refinements). OF these, only dar@rgi-based masiaha

* Muhaminmod Khalid Masod, Shipilels Phitasapd of Slienfe Las, 2nd ed, (Wew Delhi
Kitab Bhavan, 20041 p 170 See alse Wael B Hallag, Authomiy Comtbanity, and Change in
Lslimendc Lawe (Cambridge {1 ol Cambridpe Unbversisy Press, 2004}

* Masud, Shapibis Phulosapio of Lifaends Liew, p, 128,
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{s accepted, while the other two are invalid if not supported by specific
textual evidence or in line with givds (analogy). On this basis, the
ShifiT jurists reject maslile as an independent source of law."

A radical shift in the mastala conceptualization was introduced
by a Hanbali jurist, Majm al-Din al-Tafi (d. 716/1316), He emphasizes
mashafia as the basic and overriding principle of the shari’a, elevating it
o the extent that may set aside the revealed texts, However, in his final
analysis, as Mubammad Khalid Masud observes, al-Tofi regards mag
laha still within the traditional framework of the “four legal sources™
where reference to it is necessary only after those four sources has
failed."

A crucial conceptualization of masiaha in the pre-modern era
was conducted by the celebrated Maliki jurist, Abi Ishag al-Shat
ihi (d. 79001388}, wha not only regards maglaha as an independent
principle of legal reasoning, but also attempts to free legal obligation
from theological determinism. Masud views that al-Shatibis attempt
to free legal theory from theology and morality is a step toward what
he calls legal “positivism”. Al-Shatibi distinguishes 'thadat (spiritual
affairs) from ‘@dat {(worldly affairs) because the former is closely
attached to theology and metaphysics, a realm whose cause and effect
are unknown by human experience, His distinction between ‘ibadat
and ‘ddit on the basis of the observability of maglaha in the latter is
understood as an important breakthrough to separate positive law —
derived from consideration of observable phenomena— from purely
rebigious elements,”

Al-Shatibi defines maslale as “something which affects the
sustainability of human life, the perfection of his livelihood, and the
acquizition of what his emotional and intellectual qualities require of
him in an-absolute sense™ In his view, God has instituted the shari’a
T P 126, B2,

Ui . E49-50

Y Ihid., p 20-11,

" Ibrabiem ibn Misa al-Shagiba, Al-Muwd@ipar /7 Usal wl-Skarfo, e Abdullih Daraz
(Cadpoe Al-Malketaba al-Tildriyva of-Kubrd, 29955 1 p 25,
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in order to maintain human good, All obligations sanctioned by the
sharia aim at protecting the objectives of religion, which in turn aim at
protecting human good."* Unlike al-Tafi, al-Shatibi does not treat mas
laha in the framework of the four sources theory. The sources of law
according to him are limited only to the Quran and the Sunna,” while
masiaha acts as an operating principle to understand obligations and
prohibitions in the revealed texts.

Maslaha as an independent legal principle reverberates in the
modern age when social and political changes in Muslim society
required Muslims to rethink their tradition. Traditional analogy and
literal interpretation are deemed no longer able to serve the interests
of Muslim society in the modern world, Accordingly, reform-minded
Muslim scholars searched within Islamic scholarly tradition for a
pringiple of adaptability that could help them cope with the changing
realities. They eventually found such a principle in masiaba, which had
been polemical for its alleged function to serve human utility."" They
developed their legal theory on the basis of maslaha by subscribing
to-a set of principles laid down by pre-modern jurists, but modifving
them according to the exigencies of their era,””

These reformist scholars were affiliated in one way or another with
the school of Muhammad ‘Abduh {1949-1905), who s often seen as
a leading proponent of Islamic religious utilitarianism." However, it
was his pupil, Muhammad Rashid Rida {1865-1935), who conducted

" Marand, gy Platosopine of lired Law, p.158

LT EA

¥ T, p. 162,

" Wael B Hallog, A History of tdomibe Legal Theoeks {Cambridpe et Cambridge
Universisy Press, 1897 p. 214,

1" Hallag, A History of Ifamibc Legal Theoeles Masud, Shapilis Philasaphy of Flamic Law,
I s spreech onthe reform af religioas courts In 1898, Abdoh advacated the adopaion (f mus
falue a0 gubding principle in low moking. sressing that in contracts and transactions fegal
consideration should rest on the parposes and essences, noton the wordings of the revealed
text. Al-Shatibis al- Musadfagat was 2 central refegence for Ahduh who ussd te recommonid his
colleapses and studenta to read ook for the purpose of understanding she reevant philesophy
of Islamic Inw making Muhammad *Abdubh, "Taqeir Fadflat Mufsal-Diyar al- bisrlyva (i 15k
al-Makakim al-Shar iyyal Al-Mardr, F89%, 7610 Mubammad al- Khodar Bik, Usal al-Flgh,
fih el [Cadiog al-Maktaba al-'Tikarbyva al-Kobra, 1969, 18,
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a formidable task in interpreting and formulating "Abduh’s idea into
asort of legal theory, Rida not only had modified masltata “in such a
way as o make it unqualifiedly palatable to the orthodox, but also to
divest it of the fetters of the medieval theoretical discourse of which
the concept was an integral part™™ Ridd formulates ten principles that
he calls mugaddiendt (premises). First, God has perfected His religion.
Second, Islam supports ease, for God does not intend difficulty in
His religion. Third, the Qur'an is the backbone of religion, Forth, the
Prophet’s statements concerning religious matters are infallible. Fifth,
God has entrusted  Muslims, individually and collectively, to run
their worldly affairs as long as in accord to the guidelines of religion.
Sixth, matters af belief and worship will never change because God
has perfected them. Seventh, the Prophet’s reluctance to answer the
detailed questions of his companions was intended to avoid strictness
in religion, or probably because the answer might fit only the condition
of people at a particular time. Eighth, the pious predecessors {al-salaf
al-salih) reproached the wse of reason to understand matters that
the Prophet was reluctant to answer. Yet, those who did not witness
revelation did use their reason to understand them, and this falls under
God's permission (3 annahi yadkhulu fi-ma "afd Allah "anh). Ninth,
the greatness of lslam is featured when Muslims are able to engage
their independent reasoning. And tenth, the truth of religion must be
espoused by intellectuality in order for Muslims not go astray because
of their blind fanaticism. ™

D). The Original Habitat of Shari a

In pre-modern period. the centrality of madhhabs raised the
demand for faghd {unquestioning acceplance of the doctrines of
established schools and authorities) and the growing tendency toward
tamaditheb (alliliation o a particular school). This development lefi

* Hallasg, A Higtory of Idaele Loga! Thearies, p, 214

* Muhammiad Bashid Ria, Visr Al-Ifem Wa gl Al Tagher* Al Apim (Cokroc Matbaia
ab-Mande, F928), o 16-21: Holbsa, A History of Llide Lege! Thearkes, p. 205-16,
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sercial problems particularly amoeng lay Muslinms who tended to practice
the shiri'a ina more pragmatic fashion,

An Egyptian Sufi and jurist, "Abd al-Wahhib al-Sha'rani (d.
973/1565), was complained by groups of poor worshipers (al-fugard’
al-muta bbidin} and practitioners of small businesses (ashab al-h
ivaf al-ndfi'a) becanse jurists were forcing them to adhere to a single
school of law. They were confused between the sharia of the Prophet
Mubhammad and that of the Muoslim jurists. Al-Sha rani suggested that
they learn legal reasoning from the jurists. They recognized to hin that
they were incapable of learning legal arguments and all other details.
Comprehending their situation, al-Sha'rani recommended that they
just follow the opinion of any scholar, affirming that all the opinions
of the jurists derived from the same source, the shari'a, He made an
analogy that the shari'a is just like a great fountain, while the opinions
of the jurists are various branch fountains which originally come
from the great fountain.” Al-Sha'ranTs position can be understood as
reviving the tradition of equal orthedoxy among the schools of law,

Al-Sha'rani’s notion of equal of orthodoxy can be rooted from
his spiritual hermeneuatics; he refrained from limiting the reading of
the revealed texts to a single interpretation. The revealed texts are rich
of meaning; this richness generates the “vastness” of the divine law.
Only spiritual hermenentics, therefore, is able to lead to knowledge of
the divine law in its fullness.™ Al-Sha'rants spiritaal hermeneatics is
very much influenced by that of Muliy al-Din ibn ‘Arabi {d.} who views
the science of the hagiga, which corresponds 1o the non-normative
aspecl of revelation, is unlimited, whereas the shari'o is limited becapse
it correspond to its normative aspect. With the science of the hagiga,
one is able to perceive the multiplicity of truth of the divine law in
every manifestation of the visible world !

S Abd ol Wahhih al- Sha'rind, Keshf Al-Giramme an lami AL Usieis (Cairog; Mustaf
al Jabi al-Halabd, nd ), po 3ol

H Lamnefa Pagani, “The Meaning of the lehtilal Al-Madhihib in 'Abd_Al-Wahhib Al
fha'minis Al Mizin Al-Kebra,” dslomic Low and Society T, noc 2 (20041 p. 1840, 197 - 1948,
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In his [ntroduction of Kital al-Mizdn, al-Sha'rani convinces that
the sharf'a is manifested In two levels; lenience and hardship; so are
Muslims divided between strong and weak Muslims. Strong Muslims
are directed toward the hard and perfect opinion, while the weak are
directed toward the lenient. Both perfectly represent the shari'a! Al-
Sha'rini holds the notion of equal orthodoxy between law schools
in the true sense of meaning, He argues that the good for Muslims
according to God lies in the divergences among Muslim jurists.™
Moreover, referring to such authorities as ibn "Abd al-Barr, al-Zanati,
al-Rifa'l, al-Nawawi and al-Suyirl, al-Sharind is of the opinion to
legitimate a Muslim to change his madhfiab either whally or partly,
because according to him the shari'a constitutes an wmbeella for all
existing rradhdlit™

In the medern period, iKhalaf is not only acknowledged but also
increasingly appreciated, Reformist scholars affiliated to the school of
Muhammad ‘Abduh are those important proponents to value ikhiilar,
considering it as @ source of inteflectual wealth that ought (o be
harnessed for the benefit of Muslim sociery.” This new scholasticism, to
adopt M.B. Hooker'’s term in describing reformist movement under the
umbrella of 'Abduh’s school of thought,™ considers all existing schools
of law as equal in authority, Nevertheless, the scholars of this new
schoal are not eager to restrict themselves to the doctrines of the old
schools because they believe that their predecessors are humans whose
apinions could be wrong or could fit only to the interest of the people
in their time.™ In many cases when asked for fatdwd, these schalars
provide their andience with facilities by showing an inclination toward

AN al-Wishhab: al-Sha'rint, Kieal ol Mesen, el Abd ai-Rahoan “Llmaira (Belrug
Alans al-Kutab. 1989, (. 62-63

= Thid, 7574,

" T, 174,

T john L. Esposita, “Talfiq” The Cegland Dhietionary of Blare [Onford Unbeersity Press;
00, | 312

= M. B, Hooker, Indorestan delom (Crowe Mest NSW; Allen & Unwim etc, 20013}

™ Khaled Abou Bl Fadl, The Grear Theft: Wrestfing Slien from the Extresniats (New York:
Harper San Framcisca, 20051 p, 7576,
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tktayyur choosing particular rulings from other madhahib, and
talflg, mixing views from two or more madhdhite” An emphasis on
the validity of takfiayyur implies a readiness towards eclectic expedient
with regard to the variety of Islamic legal interpretations.

‘This school maintains the dynamic nature of Islam: “the Cur'an
has given patterns, rulings, values and principles, but it is up to every
age to apply them in the most practical, ethical, and correct manner””
In this regard, the role of ijtilkdd according to the schools terminology
is to determine which [slamic scholarly and religious legacies are the
muost sisitable to the demands of the age. In doing so, its scholars orient
their ijtihdd chiefly within the framework of al-maglaha al-'amma
{public good). These scholars share the concept rather nominally with
thieir predecessors since they have modified it according to the spirit of
their age.™

Ohar discussion abowve illustrates that society is the native universe
of the shari’a. All matters related to Muslim society are discussed and
articulated within the social realm. Muslim scholars who work to
articulate religion are no others but members of the Muslim seciety,

E. lslamic Law and the Challenge of Modernity

European colonialism had displaved the theatre of power through
various ways in the Muslim world before the emergence of the modern

* Ahineed Feliry Thrahim observes that the term taffugsar wis not used 1o refer 1o the
practice of selecting a certuin legal opindon for s utllity in the pre-modern perlod, Tt was
mdophed by modern Muslon reformers 1o Indicate an a0t of choosing begal opitions. cither
Froam ane school o from othier schools in which atibity became an cssentiad criverion, It is falfig
(patching togesher several opliions from different schaoalsh and b’ wl-raliasparsaing
less stringent opinbons) that huve been consistently wsed in Eslomic legal theory to describe
schoal boundary crossing for the purpose of pursaing legal unifity, dhmsed Febary Thrahim,
“Schoo] Boundaries and Soclal Utilicy in lelamdc Lawe The Theory apd Practice of Talfig and
Tatabbu' Al-Rukhag in Egyp™ {Georgetown University, 20010, p. 30, 36

* Inkab Skovgaard- Petersen, “Defining lelam for the Egyption State; Miafhs and Fawas
of the Thar A-1047 (Lelden et Brill, B997), p. 74,

= e, B

" Much eredit must be given e Rashi] B for his creative formndaion of saagdeho. Rig
f rephaced what he excluded from the domain of traditional giets (analsgy) with the concept of
rrivsba e, & an underlying instmement o determine he effective cense (W) that 5 constitutive
I the operation of qipds. Hallag, A Histary of ffoenie Legal Thearies, p, 214, 217,
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nition-state. Colonial powers officialized procedures, licensing some
activities as legitimate and considering some others as unlawful. They
took control by defining spaces, miaking distinction between public
and private spheres. The state replaced religious institutions as the
authoritative registrar of social life and made public education machines
to produce geod citizens, to foster official beliefs, and 10 standardize
procedures, languages and scripts. Nation-states emerged as the natural
consequence of these social and historical developments.™

The sdaption of the modern nation state in the Muslim world
opened a new phase in the political and social history of Muoslim
society, The nation state necessitates establishing political sovereignty
aver a territory based on historical and cultural commonalities and
constructing political unity through the creation of a unified fegal
system and a common economic strategy. This phenomenon was a
response bo what has been called as "hegemonic modernity” in the
Muslim world, which forced Muslim elites to undertake a “violent’
break-up with the old social, political and legal systems in order to
participate in the modernization processes.” These processes involved
institution building and the creation of & centralized bureancracy and
anational law.

To maintain its sovercignty the state establishes legal apparatus,
which works to enforce formal legal norms coercively —albeit coercion
here does not necessarily mean that the state apparatus will exercise
physical violence; rather this apparatus possesses the power to enforce
the law in the name of the state, With such a coercive power, legal
norms will be respected by the citizens. Sociologists of law have been
interested in the historical development of law to see how law develops
and lives within certain members of a society. A sacred law is derived
and developed from sacred texts or what is called divine revelation,

U Bernard S, Cohn Colamialian and e Forms of Knewledpe (Prineeton: Princeton
University Press. 1996), p 5,

" Wael B Hallsq Shierfae Theary,  Practice, Tromsgormations (Cambeidge [er al]
Cambridge Unlwversity Press, 200800,
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while customary law s developed based on comnwanal consensus.
Some sociologists, like Max Weber, presuppose that with the rise of
the modern state, such sacred and customary laws would disappear
due to the impact of the monopolization of law by the bureaucratic
state.™ This Is the locus of our discussion on the fate of Islamic law in
the Muslim medern world.

Before the emergence of the nation state, Muslim societies were
subjects to the shari'a law along with other customary laws. The
emergence of the nation state pushed Islamic law into marginal
importance. Its importance was challenged by the monopolization of
the state-backed law which mainly derived from Western legal codes.
The conflict between the modern state and fslamic law can be explained
from the fact that both come from the same genus, albeit they work in
their own different ways. Both are systems that claim ultimate legal
sovereignty, and machines of ruling that are designed to organize
society and to resolve disputes that may disrupt the social order.™

Some Muslim countries, including Indonesia, indeed incorporate
Islamic law into state legal system, but the adoption is mostly limited
in family and sacial issues, The cnactment of Kompilast Hickom Jslam
iCompilation of Islamic Law) in 1991 through Presidential Instruction
is ofien seen as an attempt by the state to integrate lsdamic law to the
national legal system, The jurisdiction is, however, limited only to
marriage, inheritance and religious endowment. The enactment of
the Kompilasi, as Euis Nurfaelawati argues, was by no means driven
by the state intention toward an actual Islamization, Rather, it was
part of the government’s negotiation strategy to deal with increasingly
vical demands of Indonesien Muslim citizens with whom the
Suharto regime sought political support in the madst of fragmented
support within the military that used 1o fully support the regime”
mﬂh‘f and Adam Possamal, “Infroduction: Legal Muralisng and Sharia” in
The Secivloge of Sharta: Coge Sudies from arednd the World, el Adam Posaomal, lames T
Richardson, and Bryan 5, Turper (Mew Yorl: Springer, 2005), p. 2

~ Hallag, Sfarfa: Theory Prachics, Trangforomations, p. 31 -62
* R Willlam Liddie, "The damic Turn in Indenesia t A Polinical Explenation” The
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The regime’s political Interest is apparent from the enactment of the
Kompilasi through a Presidential Instruction rather than a Statate or
Governmental Regulation that has a higher legal status.™ The state
response to meet the demand of Muslim society to accommodate the
Islamic “family” law into the national legal system seems inevitable. It
can be understood from the point that the family law represents the
very identity of Muslim society without which Muslims will feel in
danger of moral collapse, and therefore, they will defend it with all
their strength,

The fall of the authoritarian regime of Suharto in 1998 was
celebrated with euphoria of democracy and political liberalization.
Ome of its consequences is the emergence of Islamist groups that
demanded formal implementation of the shari'a law. Sociologically,
Islamism is a modern movement and emerges from the medernized
segment of Muslim society, In other words, [slamism is a product of
modernization in Muslim society; and it never reacts against these
modernization processes.” Islamism works along with & modern
mind. It never aims to replace the existing system, the state, but to
conguer it by proposing [slam as an underlying ideclogy for social and
political orders. In terms of legal system, it does not deviate from the
concept of legal centralism a5 embraced by the modern nation-state.
Indonesian [slamist movements did not succeed in their attempts at
the national level to “Istamize’ the state during constitutional reform
from 1999 1o 2002, They therefore turned their attention to push local
governments to adopt sharfa by-law following the institutional reform
and the decentralization policy that delegates some areas of authority
to local governments. Except in Aceh.” the adoption of the shari’a

Towroal of Astan Stwdied 55, w0, 5 (195960 p. 615 Robert W, Hefner, Ched! Yl Miedlins and
Deamanratizatbon in Dedieestn (Princeton Jet al|: Princeton University Press 20000, p, 125
Rodbert Hefner, “Public Bslam ard the Probiem of Demecratization]” Sociolagy of Religion 62,
00,4 (200 306-507

™ Eugs Murlaclaveatl, Modermization, Tradition ard fdendity A meterdam Amsterdum
University Press, 20100, s #8-94,

“Obivier Boy, The Faflure of Pulitkca! lslaen, trans, Carol Volk {Cambridge, Mosachussetts;
Harvard Lisiversity Press. 19%4), p. i

U hceh experiences @ unigue change In terms of gharta implementation in the post-

Indoeesian Jmurmal of isterdisciplinary stamic Stuies (LI15) | Vol 1, Ne. 2 March 2818



‘Democratic’ Shari‘a: An Islamic Legal Discourse... 107

mostly covers the 1ssue of public morality,

Like in many other Muslim countries —except probably in a few
countries like Sandi Arabla— the incorporation of the sharf'a does not
include penal law, Most Muslim countries seem not to have serfous
problems with the adoption of Western penal code. The absence of
such problems may go back to the powerful position of the state as a
legal body, but more importantly to the position of court institution in
the history of Bslamic baw, whose decision was binding to all Muslims.
It ditfers from the institution of 51, which never attains the authority
te force Muslims coercively regarding a certain legal opinion { futwd).
By this T want to emphasize that the authority of the court —whatever
legal system it implements and whatever consideration thar the judge
may take— has its precedence in the history of Muslim legal systen.

Mot all elements of Indonesian Muslim society agree with the
Ishamist move due to conveptual difference between Islamic law and
the modern nation-state. Islamic law as a legal system covers both
public and private affairs, ritual and transactional and social issues.
Mare importantly, “[slamic faw is a grass-root system that takes
form and operates within the secial wniverse” with Muslim jurists
as the main actors who “themselves emanate from the very society
and societal culture that they seve” So; it contradicts the law of
the nation-state, which is “superimposed from & central height in a
downwards dirvection™ For the epponents of the lslamist move, the
“formal sharl atization™ at the state level will bring unpleasant results
not only for non-Muslims who share the status of equal citizenship as

Subarte ern, The provinee (s granted aathority toestabdish it awm shaif'a cowrts, dari's
legzslation and it2 own sfiara pallce, Scholars view that the particular institutionalizatien of
the sharfia in Aceh cannat be disassociated from the central povermments abgmpt o resolve
the political crisis in Aveh. This religious appraach was saken In order bo uphold the central
povermments ogends e prsect the oniry of Indonesta sgaing separatism infisted by she
Free Aceh Movement (Gyrakan Aceh Merdeka, GAM] Moch Nur lchwan, “The Politics af
Shartatezation; Central Governmental and Regional Discourses of Sharia Implementasion in
Aceh” in lalamie Law in Comterspoeary Indarestia: Mdeas aad Tnstiiions (Bostan: Islamic Legal
Seudies Program, Harvard University Press, 2007), s 193215 Arskal Salim, Challeagiog ¢he
Seculaer State (Honolules University of Hawal'l Press, 2006}
H Hallag, Sfhartm Thevry, Practice, Trangormations, p, 364,
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Muslims, but also for Muslims who disagree with the official religious
interpretation taken by the state,

F. Making Shari'a Democralic

The modern nation-state concerns with security and  public
order, and therefore enacts a body of law to serve this purpose
This development o some extent contributes to pushing modern
Islamic legal debates to cover tssues mostly on Muslim rituals and
certain aspects of transaction, Those espects mostly belong to private
spheres, which are out of the modern state’s interest. Modern Islamic
legal discourses tend o narrow the importance of ikhitlif, which is
in fact a social reality of the sharf'a. Legal opinions (fatawa) issued
by Indonesian Islamic organizations often orient the publics toward
adopting firm opinions. Some even adopt a form of governmental
instruction or decision l'nl.r wsing such formal ]:rhm_qc-.s us "n:ﬁ::rn'ng o
“considering”, and “it is decided that” in order to impose a sense of
authority,” Besades, the majority of Indoneston Muslims still belong
to the authorities who orient their legal paradigm cither strictly within
the Shafi'l legal tradition or legal preference {tarjil).

Our study will highlight a new trend that moves in the opposite
direction from the dominant legal tendency. It is Muhammad
Quraish Shibab (b 1944}, an Indonesian exegete and Azhard graduate
of Hadrami descent, who authorizes the doctrine of rakhayiur in
arder to provide Muslims with numbers of options of legal opinions.
His position, as such, strongly eeflects the legal doctrine of the
new scholasticism. Shihab’s argument of valuing fkfeildf Hes in his
contention on the ambiguity’ of the revealed texts, which is prone o
various imterpretations. He makes an analogy that legal differences
ave just like different “dishes” Chidargan) served by God; evervone
may choose whatever he likes according to the quantity that suits his

™ Woch Mur Ichwan, “UMams, State and Politics: Majlis Sama Indenesia afier Suhario”
Totanrir Lo ard Soctety 12 no, 1 (H0E) po 52,
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need; whatever the kind and guantity of dishes he takes, all come from
God " There are several opinions of Shihab that we may categorize as
a strong tendency toward valuing ikhiildf and hence democratization
af the sharf'a. By democratization, 1 mean that everyvone has his full
freedom to choose whatever manifestation of the sharia that befits
their contention and situation.

1. The Moon-sigitting Contraversy

It has been widely known that the beginning and the end of the
Holy month Ramadan become an annual polemic among Indonesian
Muslims. This happens becanse they have been long divided by varfous
opinions given by different religlons authorities that had established
themselves belore the emergence of the Indonesian state in 1945, To
mesition some, Muhammadiyah was founded in 1912, Persatoan Islam
(PERSIS, the Unity of Islam) in 1923, and Nahdlatul Ulama (NU,
the Awakening of the Tlamd) v 1926, Meanwhile, the Ministry of
Religlous Alfairs and the Council ol Tndenesian 'Ulama [ Majells Ulama
Indomesta, MUT) were only founded in 1945 and 1975, respectively.
The government atlempls to play is rolé o unite different perspectives
regarding the Muslim calendar and acls as a ruler 1o nareow the
differences. However, the hifdl question in Indonesia seems to be much
more comples than imagined for it involves not only different methods
and standards, bul also ‘politics’ amoeng different Islamic groups In
Indonesia.

In his response to a question addressed to him, Shikab mentions
two solutions, and in his view if Muslims were willing to agree, the
profdem would be solved, The first suggests that Muslims submit
the kilal matter to the state authority, following a legal doctrine “the
governments decision relieves the dispate” (fukwmn -hakim parfe'u
1-khikf). The other solution is to adopt wilayar al-hekm (territorial
TN Cursish Shiliab, M. uisaih S Mowgiisd 101 Seal Pirermpian Yamg Patil

Anehie Kethied, Sl ed, (Chputan: Lentera Hatd, 20015, puoev-uvl; ML Cueraieh Shifialy, Seks, Miaik
Ihan Murdinke { lekarta: Repablilos, 2004], p. 100-111
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deciston); if the moon has already been seen by a member of Muslim
society ina particular region, Muslim from other regions may follow
this finding. Shihab realizes that such offered solutions still cannot solve
the polemic because each party stands firmly with its own opinien. In
this situation, Shilab views the importance of preserving the greater
public Interest (kemaslahatan vang lebik besar), Lei, avoiding polemic
and respecting difference,©

‘The legal postulate hukmu T-hakim yarfa's T-Ehildf has its root in
Islamic legal tradition. Shikab al-Din al-Qarafi (d. 1285} proposes this
postulate in the context of inter-personal relations inorder 1o legitimize
the opinion of the ruler and to call those involved in a conflict to adopt
the ruler’s opinion," The reason is to resolve the conflict and to stop
enmity and the spread of damage which contradicts the purpose behind
the appointment of the ruler,™ On the other hand, [bn Taimiyya (d.
728/1328) views that the ruler'’s opinion does not apply universally: it is
binding only for people who raised a certain issue to the ruler." Shihab
proposes the realization of public interest by intreducing this legal
postulate, but then realizes that its implementation in Indonesia does
not meet this purpose. Then he turns to ikhtilafas a legal foundation to
realize a greater good for Indonesian Muslims.

In his response to the polemic of Td al-Fitr (the Feast of breaking
the Fast), Shihab again gives the freedom to Muslims either fo break
or to continue the fasting according to his own conviction. Adopting a
Sufi perspective, he emphasizes that sincerity in practicing religion is
much more important than polemicizing the difference, which touches
anly the level of perspective, not the perpose,™

* See hittpsd wwweroutube com M watchfy=Tvu_QEN01ED pccessed on January 5 5014

= AbOardll says, "Know that the judgment of the ruber in the matiers of Gtibad (egal
opinlons) repeils the disapreement and the oppenent (has to) change bis spinkm in fivar of
the opinlon of the raber §'law aomr hakme -kl 0 mgsd 00 TG waefa'y T-khilan wa
yarfl al-maktealdf “am prdivhibily Begadivhinkd -hadine), Shibik al-Dn al- Garadl, Al-Furig
(Beirut Dar al-Kutub al-Timivya, 15980, 1 p . 1749

TR L

* Taql al-THn Tbn Talmiyyn, Magmd ot A-Fabdisd, ed, " Amir al- lazzar and Anwar al- Hag,
Ardd eed, {Mlansaurn; Dr ol Wafh', 20053, XXXV p, 218,

* M. Curaish Shibab, Lembera Hael, 38t od. (Bandung Mian, K07, p 424
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2. Bank interest

Bank interest is among the most widely discussed topics in the
modern Muslim world for it is frequently linked to the prohibition
of usury (rild) in Islam. Shihabs extensive discussion on ribd can
be found in his Membumikan al-Quran which highly echoes the
apinion intreduced by scholars of the new scholasticism, He analyzes
the Qur'anic verses related to the topic of rikd [ 2:274-281, 3:130,
4:161, 30:39)™ according to their chronological order. Of those, in his
view, only (. 30:39 belongs to the Meccan chapter, while others Q.
3130, 4:161 and 2:278-281, respectively belong the Medinan chapter.
Of these, only (. 3:130 and . 2:278-281 are related to ribd which is
prohibited by religion.

Shihah focuses his discussions on three important issues: ad'if
mudacafa (multiplying by doubling), mi bagivae min al-ribd {remains
of wsury), and falakem ru'Gse asnwdlibem (you may have your
principal) — 1 tagiimiing wa [ tuglamina (you do not suppress, nor
are you suppressed),

Regarding the question of mudiiplying by doubling, Shibab analyzes
a rumber of reports which inform common practices of ribd in the
pre-lslamic period. The creditor used to come o the debtor in order
to collect the debt thal was already due. When the debtor was unable
to pay, the creditor gave him a thme extension, but with one condition
to pay the debt with excess. The debtar had no choice but to accept

) BATE-281, O pow ivhe hinwe belivod, feor Allali ol gliee up what reenling of iy, §f
e should be beffevers & .riilll'lfjﬂu di e, ther Iu lrﬁfwwn!nm il Ic:l,;\:lusryuuf,ﬁram Allirke
aod His Messenger. B i
o are Vi spprvssnd B Awd i semeone fe i Jluwfsm;l- I-lu n (Ter there Bl postpon H‘N‘fll‘ el
fa errﬂJ",l v, [fag E it g [t iair N ras] chgrity then it ds ether for ol llrhl'lH' |1NI_|.-
kavew Al fear Dty when pon will Be retirned i Alla” Ther every soul will be compersated
for wefeaat it evermend, and they will not te freated impasely,

1 3050 O v vl Feeve felieweed, dlo mod ponzumy wsar e 1l , Tt friar
Alleh it pan may be siccessfiul,

Q. 4o, Ao (for] their tabing of nery while they Read Feen frvdden from 1, and fisir
cesngamig arthe peapel wenlth wnfurily And sie Rave preparnied foo the dishellevers duang thim
a puinfil punishment.

0, 30055, Amd wiuntever o peve for iedercs! fo fapreise wittilp thy iwenlnk ﬂ)’_rxn]ulp wilf m

e withy Abal, Bur whint pow give In cwkal, destring e conatevsmnge of Allih - those ore
the mudtipiiers.
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the condition. Shihab highlights that the excess was never mentioned
at the time of debt transaction, but imposed in return for the debt
delay, commonly termed as ribd al-nasi'a (interest of deferment).
According to him, the prohibition in text is still unclear, whether on
the multiplying by doubling, or any kind of excess™

Shihab observes O, 2:278: ", .and give up what revaing of the wsuryy
where rilsd s expressed in the definitive form. It implies whether the
commiand to leave the remain applies a particular type of ribd, which
is doubled, or not, Shihab views that ribd in the verse seems to indicate
that multiplied by doubling as reports on the commaon practices of
usury in the pre-lslamic time, Because "multiplying by doubling”
seems not to be the reason behind the interdiction of ribd, Shihab
comes o exaniine the phrase falakum ruise ‘amwalikuen, which
siggests that the creditor may take back his principal. Accordingly, any
kind of excess in the deferment of debt, whether it is multiphed or not,
is religiously not accepted.

However, Shihab does not see that any excess in debt payment is the
main reason behind the prohibition of rbd, He observes how (), 2:279
ends with the phrase 1§ tazlimina wa @ tuglamina, which prohibits
the clement of suppression in debt transaction, The next verse () 2:280)
restates more cleardy; if the debtor is in hardship, it will be much better
for the creditor to postpone the payment until 2 time of case comes
and to give the needy some amount of money as charity.™ In line with
this analysis, Shihab wants lo emphasize that the prohibition does
not simply lie in any excess of principal. In other words, excess only
becomes illegal when accompanied by suppression (gufm),™

Nevertheless, Shikaby does not cearly answer when the case is that
the excess is conditioned at the beginning of debt transaction. He tends o
view Lhal excesses in deld transaction must not always be seen as unlawiul,

" M, Cursish Shikab, Mendworikon Al-Cuirisn; Fusgal . Dy Feran Wil [alam
Kehiidupan Masyorakat, 3inew éd, |Bandung: Mizan, 2003), p 409412

" Thid, p H18-17

Ui, 41718,
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but does not explicitly suggest that interest is acceptable without any
qualification. He renders the opinion of Muhammad Rashid Ridd who
views that usury does not include a case when a man gives another some
amount of money to work with it by determining a certain rate of benefit
during the contract because such a transaction is considered profitable
for both. Interest is prohibited when it is unilaterally imposed on one
party and brings benefit to the other without any effort but suppression
and greed.™ In this matter, Shihab seems to follow "Abdub and Rida who
tolerated imterest if a scheme of mudiraba can be devised to legitimate
any excess beside the prinsipal ™

When asked about the ruling of working at a conventional bank
whose transaction involves interest, Shihab devises his answer within
the framework of valuing #khilaf The questioner seemed confused with
widely circulating opinions on the asseciation of bank interest with rifsd,
which is refigiously prohibited. In his response, Shihab atfirms that bank
interest is a matter of divergence among modern Muslim scholars, What
is surely permissible, according to him, is bank transaction that does not
involve interest. But again, Shihab leaves the matter to the conviction of
each individual; if one believes that bank interest is not identical 1o riba,
then working at a conventional bank is permitted, but if one considers
it closely identical to ribd, he may leave the job and find another. Yet,
Shihab 15 convinced that not all transactions within conventional banks
can be definitely categorized as riba. 5o, in the case of a mixture, working
ab a bank can still be justifiable due to the existence of permissible
transactions.”™

* Muhammiod Rashic] Rida, Tafsir Al-Marar, 2nd ed. (Calros Drar al-Manar, 19475, 111 16
Shifab, Memniamikan Al-Cuuriine Farged Dan Erran Wl Dam Ketsidipar Magyanakat, p
418,

“ Chibli Moflsi, *The Debate on Bika and Inerest in Twentieth Century Jurisprodence”
in tslamic Law apd Firange, ed, Chibli Maliat {London: Graham & Trotman, 15848 p 4 In
Eslammdc lepal discourse, wrackininba |x a business comfract with pre-agreed proportional share of
profit between two parties where the capital cwner enirists hils money' b the second party fo
i el busingse In magamig, hswever, IF there b any Toes it will e harme by the capital
owner alome,

* M, Quratsh Shihaby, M, Qrraich Shithad Mepinied B Sond Ketslamum Yarg Patut
Anda Kerahea, 14th ed. (Cipatat: Lenbers Hati. J04), poads-sdl,
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In this way, Shihab features ikhiriliafas mercy both for Muslim society
and individuals. For Muslim society, valuing ikhtildf may become a
constitutive element in upholding public good when legal agreement
is inconceivable. For Muslim individuals, #kfetildf can facilitate different
convictions of religions practices. kMl ‘puarantees’ that sincere
worship will not go in vain before God who does not consider physical
differences, but sees the spiritnal quality of man.

G. Concluding Remarks

The adoption of the modern nation-state —which is a modern
style of domination and sovereignty that seeks @ unified political, legal
and economic system— in the Muslim world 5 inevitable. It imposcs
structural transformation in Muslim society, not only introducing a
distinction between public and private spheres but also putiing the
stale asa |.1:ga.|. hndy above all existing kinds of law, which had been
lomg practiced and adopted in o given society, This development puts
Muslim society in & big dilemma regarding the position of Islamic
law, which 1= supposed 1o occupy a superior position due to its divine
arigin. A radical response to this new development comes from Islamist
groups, which sought to '[slamiee’ the state. In Indonesia they gained

an important momentom in the pnsi-uulhuritndan regime of Stharto,

However, Islamization of the state is often seen by its opponents
to pave the way for Islamic legal authoritarianism since only certain
Interpretations of Islamic law will be integrated to the state legal system
and then tmposed to all Muslim eitizens who may disagree with all
of the state interpretations of religion. In the midst of contestation
between state secularization and [slamization, there emerge an altempt
to bring the shari’a back its initial habitat, the Muslim sociery with all
i1s unigue dynamics. In Indonesia, Muhammad Quraish Shihab is a
strong proponent, who emplasizes the importance of valubng &fiilar,
which constitutes the soctal reality of the shari'a. Valuing skfeildf not
only offers facilities to Muslins, but also gives a sense of democratic
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shari a against any religious authortarianisme However, this trend is
still not popular and only bmited in private or oedividual spheres for
the state will surely interfere public affairs for the sake of public oeder.
Walldbre: o T bi 1-gawib.
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