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Naimuddin at-Tufi on Public Interest
In Islamic Law: a Point of View

) Introduction

Muslim jurist who ever discourses the

public interest in Islamic Law, can be ascer-

tained, will involve and investigate the Hanbali
jurist Najmuddin Abu Rabi’ Sulaiman bin
Abdul Qawi at-Tufi, who was acknowledged
- as at-Tufi'. At-Tufi denotes a figure who has
specific theory regarding the public interest

in Islamic Law - as the spirit or the objective
of the Syari’at. Instead, he was solely a Mus-

lim Jurist who exaggerated the necessary of
public interest and allowed it to overrule, or
limit the scope of, textual laws arrived at by a
. consensus of Muslim Jurists?.

The following article will discuss at-
Tufi’s theory of public interest in Islamic Law.
Before discussing this subject, it is necessary
to understand at-Tufi’s life and his works so

"we are able to understand his theory better.
This article divides into four parts. The first
part concems with at-Tufi’s life and his works,
‘the second part discussés his basis theory of
public interest in Islamic, the third part ex-

plains at-Tufi’s public interest as the method .
of ijtithad, and the last part comprises the con-
clusion. .

At-Tufi was born in Iraq 1259 A.D? and
died in 1318 A D*. He was bom at the thir-
teenth century A.D. The thirteenth century
A.D. was a century of unprecedented calam-
ity in the history of Islam. Hardly had Islam .
recovered from the adverse effects of the cru-
sades than it had to face the onslaught of the
Tartars. They destroyed the great kingdom of
the Khawarizims, sacked Bagdad, annihilated
the caliphate, devastated cities, razed to the
ground great monuments of learning and cul-
ture, and massacred millions of Muslims till
rivers were red with their blood. So great was -
the terror of the Tartars that their name was
sufficient to make the Muslims shudder from
head to foot. Poverly, demoralization and
spiritual ruin followed in the make of this
colossal political and military defeat. Having
captured Iraq they were threatening Syria and
Egypt®.

*) Drs. Yusdarti adalah Dosen Tetap Fakultas Syari'ah Ull Yogyakarta
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Furthermore, that in the ‘early days any
adequately qualified jurist was regarded as
having the faculty of ijtihad, that is, the right
to go back to the original sources and inter-
pret them for himself. But with the passage of

| the years, the crystalization of the different

schools of law and the progressive enuncia-
tion of the doctrine, this faculty was held to
have fallen into abeyance ; and since about
the end of the third century of the Hijra, all
jurists have been regarded as mere mugqallids,

that is, those whose duty it is to accept the
opinions of their great predecessors without
the exercise of private judgement®. In conse-
quence of the exercise as already adduced, is
the closing of the gate of the ijtihad’. This
phenomenon occured from the end of the third

to the end of the thirteenth century of the
Hijra®, |

. At-Tufi (b, 1259 and d. 1318 C.E!9)
' lived in these thoublous times. He constituted

, a Muslim jurist profound love to many spheres.

of Islamic studies. Endowed with a penetrat-
ing intellect and a wonderful memory'!, at-
Tufi studied in all of places at that time all the
existing sciences, religious and rational juris-

| prudence, hadis (Traditions), Tafsir (Qur’an

Commentaries),theology, Arab Literatures,
Islamic Law, and his works cover all these
fields'2. One of them is his Syarh al-Arba’in
an-Nawawiyah (the explanation of forty tra-

'| ditions written by Nawawi), especially the tra-
'\ dition number thirty - two. Departing from

his commentaries above has resulted a theory

'|or thought on -public interest (maslahat) in

Islamic Law.

At-tufi is one of the three free thinkers
of Hanbali Jurists - Ibnu Taimiyah, ibnu al-
Qayyim al-Jauziyah and at-Tufi’®. Actually
at-Tufi is indeed of Tbnu Taimiya’s disciples'.
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It is natural that if at-Tufi has a theory, more-

over his theory relating to the facts of the stag= -

nation of Islamic Law thought particiilarly,

and Islamic thought generally in his life. And

could be supposed why at-Tafi was regarded

as a free thinker of Hanbali Jurists, because

he was under the influence of his predeces-
sor-Ibnu Taimiyah.

The Basis of at-Tufi’s Public Interest

As already asserted that at-tufi’s theory
of public interest in Islamic Law was based
on his commcntarics on a'tradition and sup-
ported by the other law texts (nas) either al-
Qur’an verses or traditions. The tradition de-
notes the basis of at-Tufi’s public interest is
la dharara wa la dhirara's, and the main
meanmg of this tradition according to him is
public interest (maslahat)'® in Islamic Law,
moreover, if the meaning of'this tradition links
with many other law texts whether al-Qur’an
verses, for examples: Yunus (10): 57-58, al-
Bagarah (2): 189, al-Maidah (5): 38 and an-
Nur (24): 2, or traditions, for instances ; la
yabi ‘ala ba'i ba'd, la yabi’ hadir lubad "
and wala tankihu al-mar-at ‘ala ammatiha
walaiala khalatiha.'®
IStanting his understanding from the tra-
dition /a darara wa la dirara aforementioned
and {he other law texts whether al-Qur’an
verses or the other traditions above , he con-
cluded that the meaning of all law texts isto
pay attention to the public interest {maslahat)
as the objective or the spirit of Islamic law, In
this f:onnection., at-Tufi classified (catego-
rized) the public interest in Islamic Law into
two categories, namely - the public interest
regarding the sphere of devotional duties
(ibadah mahdah) and the public interest re-




spechngtothencwlyansmgaﬁ’alrs of the
world (mu’amalah), but at-Tufi has focussed
on the public interest of worldly social mat-

ters not on the public interest of pure personal’

matters because the public interest in the field
of pure personal matters merely Allah'is om-
niscient and can not be thought by human-
kind. On the contrary, the public interest in
the sphere of worldly social matters can be
contemplated by humankind in accordance
with the changing circumstances in their lives
based on the basic guidances of scripture and
prophet traditions'®,

In the sphere of newly arising affairs of
the world, however, according to at-Tufi the
strongest guidance is the public interest. If the
application of one law text deviates from the
public interest, so the public interest is pri-
mary from the law text, because the public
interest in this sphere constitutes the objec-
tive or the spirit of Islamic Law, whereas the
law texts denote an instrument of the objec-
tive or the spirit, in this sense, the objective or
the spirit of law is priority over that the instru-
memt?®. Briefly, the public interest is the ulti-
mate goal of the Syari’at, meanwhile the law
texts involve the other indications of Syari’at
could be regarded as a tool or a method for
hollowing the public interest.

At-Tufi’s Theory of Public Interest as
a Method of Ijtihad

As already described, according to at-
- . tufi that that the public interest constitutes the
strongest guidance among the other Islamic
law postulates regarding the worldly social
matters. Accordingly, the public interest in this
field should be prioritied over those other guid-
ances of Islamic Law , because the public

- interest denotes the objec‘tiveorthcspirit of

Islamic Law can be understood as the instru-
ment of the public interest,

Jamaluddin al-Qasimi declared that at-
Tufi’s maslahat above - mentioned can be
called as the unspecified expediency or masla-
hat mursalah. Yet also can be regarded as the
result of wrong ijtihad and there was who ac-
cused it as the abrogation theory. Even be iden-
tified as Shi’ah theory and follow passion
method?.

In this context Muhammad Mustafa
Syalabi adduced that at -Tufi’s public interst
is the fourth of four theories of the public in-
terest in Islamic Law . The three theories be-

fore at-Tufi’s theory are:

1. The public interest theory based on the law
texts clearly, it is Qadi Husein’s theory, one
of as-Syafi’i disciples.

2. The public interest theory based on law

" texts clearly or unclearly but stipulation is
, it can be analogized to the respected pub-
lic interest. it is as-Syafi’i and Hanafi ju-
rist.

3, The unspeclfied theory, it is Malik’s
theory®.

Apart from pros and cons to at-Tufi’s
theory, but no one Muslim Jurist disputes that
the objective or the spirit of Islamic Law is
the benefit for all aspects of humankind live
and it is known that the second Khalifah,
Umar bin Khattab r.a. succeeded to’the
Khalifah two years after the prophet
Muhammad (peace be upon him). Yet during
his rule he took quite a number of important
decisions in the field of law which seem to
represent a departure either from the texts of
the Qur’an or from the prophet Traditions.
Below are a few examples:




. 1. In the administration of the spotls of war _

' Umar bm Kha.ttab d1d not mterpret fier=
ally the pattem dlctated by verse 41 als-
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newly conquered reglons to the original
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Muslfni {n}hose heart _.co
ciled (al-MuaHafah ’Qulubuhum), Umar bin
Khattab did not allot'a portion of the afis ™
to them.

. 3.At the time the Prophet and Abu Bakar, in
addition to the punishment of oné hiifidiéd
whiplashes, as prescribed in verse 2 an-
Nur; an‘unriarried adulterer had to be ban-
ished for one full year. Umar abolistied thatr
additional penalty after he was informed

~that orie’ adulterer: went tota. non<:Muslim
country®o i STRL
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As expected Umars, eoui'ageous poh-

c1es— lﬁ ?d_]ustmg the ongmal teachjn;i,;“" f 'Is-'

lamto eontemp' m] Jorary situanons (soer.";l éh%hg &)
always cansed hmted axguments and oven fric-

tion, betwelc%n' hluhs'elf and other sedldr”éoﬁl-‘
pamons of the prophet Ulnmately Uruar ,E‘l'”
ways emerged as the winnef, 'Beécduse he'suc:
ceeded in convincing the others that hig'de™
parture { from the Qur-anic texts and the tradi-
tions’ of the prophet did not mean *deiiation
from'the’ obJectwes of the Svan’ah “Con-’

verselv by departmg “from the Qur ‘anic texts”
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publlc mterest “The Tcontemporary publro in
terest reIates to worldly soclal matters
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and the laws relate to mu’amalah dumamyah
(worldly social matters). Within the ﬁrst cat-
egory there is little that the jurists can do.
However, within the second category t there is

ample room for Junsts to exercise the1r intel-

lecmalrmonmg,mthgenmncmﬁerwtsofthe

" people as their primary consideration. [In this

connection ibn al-Qayyim al-]auzlya.h con-
firms that the law can change or dlﬂ‘er due to
ﬂlecha.ngc of time and to differences oflocal—
ity, sxtuanon, objectwe and custom®.

i

Ahmad Mustafa al-Maragi, said “surely

the laws are leglslawd in hurhanity’s mtcrest,
and'these interest differ in different eras and
localities. So if a law is legistated at a time

when the need is urgent, when the time comes -

when that law is no longer needed, suited fo
the time. The new law will be better than the
first or thereof from the point view'of the
people S mtcrmt”

Accordmg to at-Tuﬁ within this context
the ultlmatc goal of worldly social matters is
public interest. When the application of dalil
Syari’ah deviates from public mterwt, so the
public interest is a priority over that dalil
Syari’ah. The public interest is therefore the
ultimate goal, whereas dalil Syari’ah’as the
miethod, and the ultimate goal is primarly from
the method®'. In this sense of this thcory,
clearly at onge social reality is percelved as
the method of application of the publlc inter-
estis Islamic Law. Accordingly, whcrever and

. whenever we ﬁnd the public interest so there
is Syari’ah of Allah®2. "

Spnnging from at-Tufi’s theory, clearly
that Islamic’ Lawhas been formulated by Al-
lah.for upholdmg justice which constituted
ﬁmdamemal stipulation for raising the idea.

Formulating the norms of law usually tight-
ens from philosiphical and 'emperical back-
ground. The philosophical and the empirical
background make possible to realize the ac<
tualization of law not solely be translated black
and|white pattern. It could be translated rig-
1dly'm the term may and may not or can and
can !not 1

Recently is appearin g’ a new topic in
studymg law that called legal resources. The
term really can not be quited'of philosophy of
law! In this sense, the law could not be ap-
pwed awkwardly by normative-dogmatical
approach or the law is rcgarded as a set of
consistent logic norms. Thei law ought to be
understood as a tool can fonnulate the variet-
ies of social policy. In other words the law
dmotes a tool for changing, controllmg, build-

ing and soclal enginecring.

Copcludiné Consideration
l ]

| To end these introductory remarks, 1 do
not Il'.le'sif.ate to say that: |

l

I Mushms who live at the end of the 20*
nﬁry spreading all over the world with le
versie customs, cultures tradmons and histori;
cal background should not have any problem
in ad_[usung the appiication of Islamic Law t0
thmr respective locality, custom, culture and

tradition without endangering the umversah— ;

tyovaan’a.h, and the Svari’ah 1strulvady-

namic legal system with hlgh degree of adapt-
abnht}

: The application of at-Tuﬁ’s pubhc in-
terest considers Muslims respectzve localities,
customs culture and traditions. And this
method freshing Islamic legislatxon in mod

i
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ern age and has ta play a key role in the re-
naissance of Islamic jurisprudénce.
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