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Abstract

This research aims to describe the use of
administrative review in Indonesia. There are two
rules of administrative review: administrative review
according to Act Number 5 Year 1986 on State
Administrative Judicial Action, and administrative
review according to Act Number 30 Year 2014 on
Government Administration. Both of these rules
contradict each other and are equally authorized at
the same time, and thus, in practice, we must
determine which regulation is the most appropriate to
use as a legal basis. This study analyzes the use of
administrative review and its effectiveness in
providing legal protection. To discuss these issues,
the researcher has used normative or dogmatic legal
research method. The results of the study show that in
general, administrative review procedure has applied
the system as determined in Act Number 30 Year 2014
on Government Administration, except those
specifically regulated by Act No 5, such as personnel
disputes. The new version of Administrative review
does not provide effective legal protection because the
process of resolving state administrative disputes is
lengthy and does not comply with the principles and
theories of administrative review in general terms.

Keywords: Administrative law, administrative
review, objection, State Administrative
Court.

A. Introduction

Since the establishment of the State Administrative Court in 1986¢ttiement of
state administrative disputes has been directed throughs theAStaieistrative Courta
judicial institution/ The organization, substantive law, and rules ofepiure of the State
Administrative Court are arranged in a simple manner in one lhis.sfructure requires

legislative action to change either the substantive law and qaradelaw or procedural
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rules. The lack of complete substantive law and procedural ruleée &wvel of positive
law leads to a dominant role of general principles or doctrines ahadrative law as the
legal basis alternative to resolve state administrative disputes.

Currently, state administrative disputes tend to be direeiglved by the internal
government itself gremium remedium while the court is the last resort only when
internal review fails (ltimum remedium Internal settlement by government is often
referred to as administrative review

The use of administrative review to resolve state adminigtradiisputes in
Indonesia is a unique improvement. There are significant changesradigm between
the administrative review system regulated in Statute No. 5 of 1986State
Administrative Judicial Act with a system of administratrexiew regulated in Statute
No. 30 Year 2014 on Government Administration. The changes are not only about
procedural rules, but also affects widely known principles of administrativewevi

Regulatory changes regarding the administrative review syatenonly based on
pragmatic thinking and are not based on theories and principles of adativesreview
that are generally applicable, so that in practice there any wbstacles that can hamper
the legal process. These normative constraints are, for exafimpte:norm antinomy
between procedures for administrative review according to thet&tdo. 5 Year 1986 on
State Administrative Judicial Act with the Statute No. 30 Y2@t4 on Government
Administration. Those regulations are at the same level and eaqpgligable at the same
time; secondthe new paradigm requires that administrative review be condudae lae
dispute can move to the court, in the absence of the procedural lganization,
facilities, or infrastructure to support it; and third, the proadsadministrative review
according to the new paradigm does not guarantee effective legal protection.

Based on the dynamics of administrative review implementatiomuti®r argues
that it is important to research administrative review in Ind@ngo provide an
understanding of the principles of administrative review to ensuiectiek legal
protection. Aside from the main purpose, there are several benafitshe administrative
review mechanism, and it can provide a clear concept regardingniattative review
procedure to apply to the settlement system of state administrative disputsiesia.

To discuss the aforementioned legal issues, the author reviewedntetiata. The
data were collected through normative research or dogmatic rieggdirch. Preliminary

observations indicate many contradicting regulations as the mainclebsiat State
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Administration Courts face in examining disputes after citizegigion for administrative
review. To analyze and discuss these problems, the researcheéheigeohciples of law
and legislation, doctrines, and comparative legal analysis in this study.

To provide an overview of administrative review procedure in judicistesy, the
author will focus on two aspects: how administrative review is ueedettle state
administrative disputes in Indonesia; and whether administrativeweegan ensure

effective legal protection.

B. Research Method

The method in research here is defined as “how to obtain and adkactwhich is
functioned to identify the truth accordingly with the problemsedis this study. It is
mainly aimed to test and to analyze the use of administrawew in the settlement state
administrative disputes under the Indonesian legal system asasvéile guarantee for
effective legal protection. This normative legal research appdigal theories, legal

principles, legislation, doctrine, and legal comparison.

C. Discussion and Result
1. Definitions

Administrative review is a means of preventive legal protectiomiech out
internally by the relevant government agenmview interr). There are severakview
intern terms. For example, in the Netherlands it is known as adminstregview
(bestuurlijke toetsing which consists of "objectionbézwaar schriftand "administrative
appeal” édministratief beroep In France, it is known agecour gracieuxand recour
hie'rarchique, while in Australia, the UK and South Africa, it is known as an
administrative appeal tribunal, a kind of independent special conomiggiasi-cour}
that is classified as part of government and not an independent court

In the Netherlands, there are two phases in resolving stataiattative disputes,
namely the administrative revievbgstuurlijke toetsingphase and the judicial review
(rechterlike toetsing phase. These two phases are called the civil service aditra
tribunal because they do not have State Administrative Court immtgutthat are
hierarchically independent as in Indonesia and France. This adatinestreview phase is
a prerequisite for petitioning the court for judicial review. Thknmistrative review
consists of an "objection procedure" which must be addressed to an &dhtiveis

60



ISSN: 2686-2379; E-ISSN: 2686-3464

authority who has issued a decisiériThe second form is administrative appeal
(administratief beroep namely the process of appeals addressed to other bodies of those
who have issued decisions (Higher officials who have issued aatgcidministrative
appeals in particular can only be used if they have been speaifted legislation and

have the same aim as the objection process even though it may camtalement of
administrative control hestuurlijk toetzicht op de nalevingTo provide public legal
protection, every decision must mention (commonly referred togas peotection clause

or rechtsmiddelen clausyléo whom an objection or appeal can be filed, or which court
has authority to handle a complaint from the public regarding thesialecby also
including limitation period.

The Dutch objection and administrative appeal procedures are notsectlsas in
Indonesia, but more like choices or alternatives at the governnveht Tée use of these
two institutions is specifically regulated in the legislationameg that after an objection,
it can be directly appealed to the court or through the adnatigrappeal procedure
without going through the objection procedure first.

Countries that adopt the Civil Law system generall have variays wf using this
administrative reviewFirst, there is a connectivity between administrative review and
judicial review (to the court) as applied by the Netherlands asrh@ny® meaning that
administrative review must be carried out before disputes suldniitehe Court; or
Secondthere is no connectivity between administrative review with jaldieview (to the
court) as in Francémeaning that judicial review can be directly carried out without
having to first submit a dispute for administrative review.

In Indonesia, the definition of administrative review is set fartthe explanation of
Article 48 of Statute No. 5 of 1986 on State Administrative Judicial Act, as follows:

Administrative review is a procedure that can be taken by amperscivil legal entity

if he or she is not satisfied with a state administrativesd®ti The procedure is
carried out in self-governing environment in two forms. In case the settlemenbenus
carried out by a superior agency or other agency from whickdbision is issued,
the procedure is called "administrative appeal"..... in the eventhbatettlement of
the state administrative decision must be carried out bytée administration body
or official issuing the decision, the procedure adopted is called an objection....

2 Marieke van Hooijdonk and Peter Eijsvoogkltigation in the Netherlands: Civil Procedure,
Arbitration and Administrative Ligitatio(2nd Ed., Wolters Kluwer 2012) 164

3 F. Stroink and E. van der Lindedudicial Lawmaking and Administrative La@intersentia
Antwerpen 2005) 162 — 164

4 Ibid 157, see also Dacian C. Dragos and Bogdana NeaAitarnative Distpute Resolution in
Europan Administrative La\{ispringer Heidelberg 2014) 63
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Section (2): if the procedure and opportunity in the elucidation ofoseft) have
been taken, and the party concerned is still not satisfied, the proble be sued and
brought to court.

Based on this explanation, the author argues that administrativewvrgwpaya
administras) in Indonesia should not be interpretedadsninistratief beroegpecause the
administrative review itself consists of objectiortsedwaar schrift procedure/recour
gracieux and administratief beroep/ recour hie'rarchiguso that the equivalent of
administrative review Upaya administrai in Indonesia isadministrative reviewor

administrative appeal.

2. Benefits of Administrative Review

Administrative review is a tool for the legal protection fdizeins, both individuals
and legal entities, who are affected by state administrate@sions Keschikking
Reviewing {oetsing in administrative review is different from judicial review btate
Administrative Court. Reviewing in State Administrative Courtmgrely examining
disputes from a legal aspect, while administrative review prasasst only reviewing it
from a legal perspective. but also taking into account governpa@ity, so dispute
resolutions that come from administrative review tend to be more comprehensive.

According to Karianne Albers, there are several advantages rofniattative
review. First, it can reduce cases in the state admin&raburt. Second; because the
substance of the case has been examined in the objection procdkbgiasier for state
administrative courts to understand the core of the disputed issuebjElagon procedure
can also be used to clarify the facts and correct decisigherg are any errors in them.
Third, the procedure can offer informal disposition of a dispute, incluti@gossibility
of mediatiol There has been a recent tendency in Netherlands to use informalcaggroa
to settle disputes, either before using the objection procedure orgdime objection
process itself.

Authorized officials must reconsider their decisions not only fregall perspective
but must also consider fairness and political. They should be based on situationstrelating
both the facts and the law at the time when decisions are tgsteduny.” In this

administrative reviewprocess, authorized officials are able to change or revoke the

> Hari Sugiharto and Bagus Oktafian Abrianto, ‘Adistrative Efforts as Legal Defenses for the
People in State Administrative Disputes’, (2018)11Arena Law Journal34

6 Zoltan Szente and Konrad LachmayEnge Principle of Effective Legal Protection in Adistrative
Law, (Routledge Taylor & Francis Group 2012734

7 Merieke Hooijdonk and Peter Eijsvoogel, Op. Qi68
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disputed decision and if necessary, they are allowed to isse& alecision to replace
existing one. The decision issued by authorized officials requistebjection is referred
to as an objection decision, even though in the objection decision matithange any
part of an initial decision. However, if it has been reviewedhieyobjection institution, it
will be called as an objection decision. To provide legal protectioddoisions that have
been examined, there must be a statement that the concerned ppp@al within a
determined period and which court has competency to conduct the review.

The main difference between judicial review and administrativéewe is that
judicial review is an external protection against maladmiristrawhile administrative
reviews including administrative appeal of the tribunal are arrnalteprotection, as
Hoexter notes:

Effective administrative appeal tribunals breed confidence in thenedration as
they give the assurance to all aggrieved persons that theotetés been considered
at least twice and reaffirmed. More importantly, they include@nd decision-maker
who is able to exercise a 'calmer, more objective and rnefleguidgment’ in
reconsidering the issife.

Furthermore, Hoexter said that the administrative appeal haskateantages over
judicial review. First, Administrative officials mostly become the best judges in nki
decisions for administrative institutions because they have spegifiertise and seem to
have a deeper understanding of the policy decision in question. Seueyndyré usually
less costly and have faster processes than courts. Third, the dadtrseparation of
powers states that the courts are not competent to carryingpbital functions in the
case of adjudicating administrative matters. As is oftatedtin some cases, procedure
can be said to function as an extension of the governinent.

Because of the importance of administrative review, in NetherlandsGermany,
administrative review must be submitted first as a pre-requisifpetition the court for
judicial review. There is an argument that administrators tekms are best prepared to
handle disputes because judges may not always have a full undegtaittie nuanced
administrative functions and the way administrative authorities balance indiitkrasts
in the whole system, especially considering the increasingnetnative activities in
many fieldst©

8 Cora Hoexter and Rosemary Lyst€he New Constitutional and Administrative Law Vauth
Administrative Law(1% Ed., Juta Law 2002) 37

9 1bid

10 Dacian C. Dragos and Bogdana Neamtu, Op. &3t.,
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In addition to the above benefits, according to Rhita Bousta, themeeigadive side
in administrative review/administrative appeals, in that therenas guarantee of
impartiality in its resolution, especially in the case mcburs gracieuk aimed at the
same authorized officers who have made the original decision. Evée icase of the
recour hie'rarchiqueaddressed to higher authorities or agencies, there is no gualeattee t
these agencies would be neutfal.

In an effort to maintain neutrality, in the Netherlands, the authtbazeninistrative
officers can establish an Advisory Committbe{waarscriftencommis$ieo carry out the
objection process, advise the authorized authority, and to assess they \@lithe
objection. Then, they may ask the officers to change or even t¢cpaliel) the decision
that becomes an object of objection. The  Objection Committee
(bezwaarscriftencommisgiemay consist of civil servants from the authorized
administrative officials and people who come from outside the gowstrauch as legal
practitioners, legal academics, or judges. In principle, the augldoatficials will remain
to be responsible for examining the decision. Generally, the objgmaess is open for

public and everyone can attendt.

3. Administrative review According to Law No. 5 of 1986

The function of the court in the context of judicial review relaethe accuracy of
decisions in terms of the law and it cannot assess the sidenefitbe As Brightman
revealed, "the judges do not concentrate their judgment on the contantpose of the
decision, but the focus of the assessment is the decision-makingtothis is a big
challenge from the aspect of justice that people want to aghwevere the boundaries
between legality and benefits are blurred. HWR Wade observed that:

The doctrine that power must be exercised reasonably has to beilextarnth the no
less important doctrine that the court must not usurp the discreftitime goublic
authority which Parliament appointed to make the decision. Within the bainds
legal reasonableness is the area in which the deciding authastgenuinely free
discretion. If it passes those bounds, it acts ultra vires. Thé roost therefore resist
the temptation to draw the bounds too tightly, merely according mait opinion. It
must strive to apply an objective standard, which leaves to the mig@dthority the
full range of choices, which the legislature is presumed to have inténded

11 1bid 63-64

12 Marieke van Hooijdonk and Peter Eijsvoogel, Op.,Qi67

13 HWR Wade Administrative Law(7"" Ed., Oxford University Press 1994) 399, see alawi® Stott
and Alexandra Feli@rinciples of Administration La\iCavendish Publishing limited 1997) 21
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Cora Hoexter states that judicial control of administratiorong of the most
interesting and controversial issues in administrative law. iSsHiecause the principle of
judicial review contains a contradiction between two opposing ideasieoane hand is
the dream of freedom of government in its actions, and on the oth@ndhé#me idea of
control by the judiciary? In a number of cases, in fact, this conflict emboldens views that
the court would not be able to solve a substantial problem becausedheyt deview the
aspect of benefits. Thus, a dividing line had been drawn between thitsbehdhe
decision and its legality.

The practice of legal protection for citizens against governnaioing always starts
from the government itself through administrative review as \zepte/e protection, while
judicial review is a means of protection from repression whepeaisi are not satisfied
with administrative review made by government.

Procedural rules of the Civil Service Arbitration Tribunal do not cetiety regulate
administrative review, but rather only regulates them in générhether a dispute is
available for administrative review or not is still dependent atosa& regulations. Article
48 of Statute No. 5 Year 1986 on State Administrative Judicial Act:

(1)In case that a State Administration Agency or Officeiharized by or based on
legislation to administratively resolve certain State Administeatiispute, the state
administrative dispute must be resolved through available administrative review

(2)The court only has the authority to examine, decide, and settle tdie S
Administration dispute as referred to in paragraph (1) if alliadtnative reviews
concerned have been used.

The formulation of the articles above shows the connection between silatine
review and judicial review. A development of understanding is thairastrative review
is considered equivalent to the first level of judiciary, so tHedr acarrying out an
administrative review, the court authorized to examine it isStaée Administrative High
Court as the court of original jurisdiction.

In its development, administrative review has rarely been useausecsectoral
regulations do not provide much administrative review in dispute resolsystems.
Implementation of administrative review in Statute No. 5 Year 198@tuout to separate
the objection procedure and administrative appeals procedure, simildmatt in the
Netherlands, in which both were not levels but choices in accordaitbesgctoral

regulations. If sectoral regulations only provide an objection proceddte; this

14 Cora Hoexter and Rosemary Lyster, Op. GIT.,
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procedure the claim is submitted to the Administrative Court. Whertahe sectoral
regulations only regulate administrative appeals, the authorizely marthe State
Administrative High Court.

Regarding the confusion of the term "objection” within administrasippeals in
some basic rules of the agency or institution concerned, the SupCeurt gave an
explanation through the Supreme Court Circular No. 2 Year 1991 on Impbdioent
Guidelines for Several Provisions in Statute No. 5, Year 1986, ondtee Aiministrative
Judicial Act®®

1. What is meant by administrative review is:

a. Submission of an objection lettebgzwaarschrift addressed to the State
Administration Agency or Official who has issued the decisidaciee or
beschikkinginitially.

b. Submitting an administrative appeal lettadrinistratief beroepaddressed to
superior of an official or other agency of the State AdmirtistnaAgency or
Official who has issued decision authorized to re-examine dem$ithre State
Administration concerned.

2.a. If the basic regulation only determines that there is asimative review in the
form of submission of objection letter, the lawsuit against rele\&tate
Administration Decree is submitted to the State Administrative Court.

2.b. If the basic regulation states that there is administregiiew in the form of
submission of objection letter and/or requires the submission of adhatinist
appeal letter, the lawsuit against the State Administratioms@echat has been
decided at the administrative appeal level should be submittediydiredhe
first level of State Administrative High Court.

The authority of officials to conduct administrative review isatéght from judicial
review in State Administrative Court. According to the explanation of Articlef &atute

No. 5 Year 1986, the matter to be examined in administrative review is:

...different from procedures in the state administrative court. Adtnative appeals
procedures and objections are carried out in a complete assedsotlenmt, terms of

legal application and in terms of policy by the deciding agen@mFRhe rule of the
legislation as the basis for the issuance of the statenadration's decision, it can be
seen whether against administration's decision is open or not open about the
possibility of administrative review being carried out.

This means that the scope of administrative review is not anliell to normative
testing orrechtmatig butcan also cover assessing in termsdoklmatig and even

assessing the policy.

15 Supreme Court Circular No. 2 Year 1991 on Impletaon Guidelines for Several Provisions in
Statute No. 5, Year 1986, on the State Administeadudicial Act
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Although the law on Civil Service Arbitration Tribunals has afédrthe concept of
objections and administrative appeals, the sectoral regulatiogist mkeviate from the
concept and procedural law itself, such as administrative reeigwated in Government
Regulation No. 53 of 2010 on Discipline of Civil Servants. For exampleGtdvernment
Regulation stipulates that the objection procedure is submitted sutherized superior
official to punish, not to the official authorized to punish. This concepictually more
akin to administrative appeals.

Interestingly, in the assessment of both the objection process andishcitive
appeals, the superior or reviewing official has authority not édniinly to cancellation
but also to commuting or aggravating the disciplinary punishment imposetheby
authorized officer. Decisions of officials’ superiors in the oleacprocess are final and
binding, meaning that they are no subject to administrative appealppedlable directly
to the first level the State Administrative Court.

Administrative appeals according to Article 38 paragraph (1) Government
Regulation No. 53, Year 2010, on Discipline of Civil Servants is subnditedtly to the
Personnel Advisory BoardB&dan Pertimbangan KepegawaiBAPEK), without having
to first exhaust the objection procedure, meaning that the objectiomdmuohistrative
appeals procedures are not a hierarchy but an alternativeyeleeided in each sectoral
regulation. The procedural law regarding administrative appgalpdcifically regulated
by the legislation governing the Personnel Advisory Board.

Administrative review in the Civil Service Arbitration Triburglstem in Indonesia
under the Law No. 5 of 1986 is the most famous administrative appealss ttize
Personnel Advisory Board, an advisory board that has decisions that cawlbnbigted to

the State Administrative High Court.

4. Administrative Review According to Law No. 30 Year 2014

Administrative review after the enactment of Statute No. 30 Y2@t4 on
Government Administration experienced a significant paradigm slkei$pecially
concerning the time limitation for administrative review settént, administrative review
hierarchy, and authority to create a decision in administrative review.

Article 75 paragraph (3) of the Statute No. 30, Year 2014, on Government
Administration stipulates that administrative review consists) @bjection and 2) appeal.
The administrative review procedure specified in the Government Mstnaition Act is
tiered, meaning that in the event that the community are tstisd by the settlement of
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objection by the Government Agency and/or Officralcobur gracieuxor bezwaar schrift
procedurg, the Community has the right to petition for review by a higtfecial (recour
hie'rarchique or administratief beroep Then, if the community is not satisfied by the
appeal decision of higher official, the community "can" file a lawsuit in tluetc

The drawback of the administrative review process in the Government
Administration Act is that the decision in administrative revieam only declare null or
void decisions with or without claim for compensation and administratareands. In
addition, the examination at the administrative review phase ysshert, and government
officials are only given a short time for resolving eitheiirtb®jections or their appeals, a
maximum of 10 (ten) working days. If they do not complete the progiks that time
limit, the objections and/or appeals are granted by default.

Supreme Court CirculaSurat Edaran Mahkamah Aguig#MA) No. 4 Year 2016
on Implementation of the Resolution of Supreme Court 2016 Chamber Pldeating as
Guidelines of the Exercise of the Courts Duties, stipulates tB#ite administrative
decisions that have been examined and decided through administratieés agifidoe an
authority of the State Administrative Court”. The idea of this thotegids to be based on
interpretation of Article 76 paragraph (). Article 1 number 13 the Government
Administration Act. Article 73 paragraph (3) stipulates thattlle event that Community
Members are not satisfied with the appeal resolution by a supefri@fficial, the
Community Members can file a lawsuit to the Court.” Then, Articldumber 13 states
that: “The Court is the State Administrative Court.” Indeed, raftfeing through an
administrative appeal, the dispute is then submitted to the fivel lef the State
Administrative Court. This determination is quite different frondedermination under
Article 48 of Statute No. 5 Year 1986 on State Administrative Jaldéat, which requires
that after an administrative appeal, a lawsuit is filed in Skete Administrative High
Court as the first level court.

Interestingly, in transition between administrative review of Aulstrative Court
Act to Government Administration Act version, the decision of thesdherel Advisory
Board which previously was determined on State Administratiiggh KCourt authority,
after enactment of Government Administration Act is transflerte the State
Administrative Court authority. Whereas normatively the adminigeaeview referred to
Government Administration Act is tiered. In other words, it stixs the objection

process then appealed. Only after exhausting both of these pra;edispaites will be
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allowed to proceed to the State Administrative Court. On the othel, tlae Personnel
Advisory Board process is not preceded by the objection process. lticgrabte
Personnel Advisory Board decision is immediately cognizableh& Administrative
Court, which according to the author, deviates from the necessityj@ftiob process
which is regulated limitatively the Government Administration Act.

TABLE: The fundamental differences between administratve review concept of
Indonesia and the Netherlands

The Netherlands AwB Statute No. 5 Year 1986 Statute No. 30 Year 2014

1. Administrative review is There is a possibility (notAdministrative  review is
mandatory before afor all) of administrative mandatory before a judicial
judicial review is review procedure to bereview is submitted to the
submitted to the court. mandatory before thecourt. (but the use of

case is filed to the court. administrative  review is
interpreted as a "choice" in
SEMA No. 1 of 2017)

2. Administrative  review Administrative  review Administrative review
consists of objection andconsists of objection andconsists of objection and
administrative  review. administrative  review. appeal. Both institutions are
These two institutions These two institutions arehierarchical, not optional.
are not hierarchies,not hierarchies, meaningAdministrative appeal can
meaning that objectionthat objection andonly be used when objection

and administrative administrative review arereview has been taken.
review are choices, notchoices, not levels;
levels;

3. Authority at Authority at Administrative review

administrative  review administrative review authority is limited to
level is very broad, notlevel is very broad, notcanceling decisions.
only about cancelingonly about canceling

decisions. decisions.
4. There are 3 levels ofThere is a distinctionThere are probably 6 trial

justice/trial, namely: between objection andevels:

(2)Objection or administrative appeal.(1) Objection;
administrative appeal After an objection, the (2) Administrative appeal;

(2)Appeal to District judicial review goes to (3) Lawsuit to State
Court. the Administrative Court,  Administrative Court.

(3)Higher appeal towhile after an (4)Appeal to the State
Administrative administrative appeal, the  Administrative High
Tribunal judicial review goes to  Court

the State Administrative (5) Cassation to Supreme
High Court. There are 3  Court (MA)
levels of trial on (6)Judicial Review to
administrative appeal, Supreme Court
namely:
(1) Administrative

appeal;
(2) State Administrative
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The Netherlands AwB Statute No. 5 Year 1986 Statute No. 30 Year 2014

High Court
(3)Cassation
(4)Judicial Review
5. There is spacious time ifThere is spacious time inAdministrative review
administrative  review administrative review settlement is relatively short.
settlement. settlement.

Supreme Court Circular No. 1 Year 2017 on Implentemtaof the Resolution of
Supreme Court 2017 Chamber Plenary Meeting as Guidadindne Exercise of the Courts
of Duties in part E of formulation of Law of the St&edministration Chamber point 3 letter
d, stated that: "administrative review in the form bjeation / appeal according the rule of
Article 75 paragraph (1) of Government Administratidot are a legal choice, because
Government Administration Act uses the term "CAN”BahasaDAPAT).

Regardless of whether the use of administrative review is n@gdat not, it is
clear that construction of administrative review post- Governmeimiiistration Act
according to the researcher is an ineffective and inefficient conoegot e
a. The dispute resolution procedure becomes lengthy and burdensome;

b. There is not enough time at the phase of administrative review process; and

c. The purpose of administrative review is not achieved, because adatinestieview
according to Government Administration Act only relates to deganull and void
decisions with or without claim for compensation and administratereasd. This
function is the same as the court function, which is not in accorddtitéhe principle
of administrative review.

Throughout this time, the application of the concept of administratiwewedid not
work in line with the spirit of legislators. Settlement of aligns that are limited to 10
(ten) days is useless because in the practice of administra@view, it is rare for
Government Officials to respond correctly and quickly to objections stdehiby citizens.
In the author’s opinion, the slow response for the administrative redfieitizens by the
government is due to lack of time for them to examine and anbegroblems posed to
him or her. In addition, there were no procedures or rules to guidefiementation or

response for administrative reviews.

5. The Solution to Norm Conflict
In judicial practice, because the validity of Supreme Court Ré&gul Peraturan
Mahkamah Agun@ERMA) No. 6, Year 2018, on Government Administration Dispute
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Resolution Guidelines After Taking Administrative Efforts, thare two legal problems
to solve: first, the period for filling a lawsuit to the Sta&dministrative Court; and
second, the competency of the State Administrative Court and Statai8trative High
Court after administrative review.

The State Administrative Judicial Act imposes a statutenotdtions 90 (ninety)
days after a decision is approved or announced, while Statute No.aB®R0@4 juncto
Supreme Court Rules No. 6 Year 2018 has contradictory stipulation. The peranged
by the government has been limited to no later than 21 (tveergy-working days from
the issuance of an administrative decision. If the government doesnalat any
improvements, the citizen can accept the decision. Impact of Stétut80 Year 2004
juncto Supreme Court Regulation No. 6 Year 2018 against the deadline for filing suit more
than 21 (twenty-one) days since a decision is issued, the citizen cannot fileli& laws

Second, in accordance with Article 48 juncto Article 51 Paragrapbf(8)e State
Administrative Judicial Act, if there is a basic rule governatministrative regulations,
the judicial review goes directly to the State AdministatHigh Court as the court of
original jurisdiction. Otherwise, if there is no basic rule govegnan administrative
regulation, the judicial review goes to State Administrative Calated to Statute No. 30
Year 2004uncto Supreme Court Rules No. 6 Year 2018.

In accordance with Article 48 juncto Article 51 Paragraph (3) led State
Administrative Judicial Act, if there is a basic rule governagninistrative regulations,
the judicial review goes directly to the State AdministeatHigh Court as the court of
original jurisdiction. Otherwise, if there are no basic rulesegning administrative
regulations, the judicial review goes to State Administrative Omlmted to Statute No.
30 Year 2004 juncto Supreme Court Rules No. 6 Year 2018.

The solution above is actually not constructive because it stiltamhots the State
Administrative Judicial Act and Statute No. 30 Year 2004, even thowght&tNo. 30
Year 2004 is a legal bases for the State Administration Ceystem, and State
Administrative Judicial Act is a law. It is expected thatr¢heill be conformity between
legal material and law, so that the State Administrative Gystem can be administered
properlyl®

16 Ayu Putriyanti, ‘Study of Government Administratid.aws in Relation to State Administrative
Courts’ (2015) 10 (2Pandecta Journall85
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The contents of Statute No. 30 Year 2004 also contain new rules, warehnat
previously contained in the State Administrative Judicial ‘Aétthough Statute No. 30
Year 2004 only regulates material, it does not explicitly deckarecation and invalidity
of several Articles in State Administrative Judicial Act atslamendments. However,
according to the legal principle &&x posteriory derogate legi priorythe current law
defeats past or earlier laws. In other words, some provisionsaie Bdministrative
Judicial Act that are no longer in accordance with Statute N¥e€a® 2004 should not be
applied®

To respond the above contradictions, the author believes that the maxtregper
period to file a lawsuit with the Administrative Court is a pdrof 90 (ninety) days. The
limitation of only 21 days can prevent a party to submit an objeetiampt. Thus, as
long as the community is still in the deadline for suing as ispecin the State
Administrative Judicial Act, he or she must be given the opportutdtymake
administrative review before submitting a claim to the Sfadministrative Court. It is
also advised that the authority of the court, after having an adrativstreview, refers to
the new paradigm set forth in the Statute No. 30 Year 2004., Regastiieteer there are
basic regulations or no basic rules after the lawsuit is swdamitt the Administrative
Court, it should not go to State Administrative High Court.

In the practice of implementing state administrative disputelugsn and the
characteristics of the government system in Indonesia, the authors ofiaé
administrative review cannot be implemented perfectly, exceph whéhe future every
public law (sectoral law) clearly regulates the provisions eomneg administrative
procedures. Regulations on administrative procedures must also pdipatte the level
of difficulty of dispute resolution by providing sufficient opportunities government
officials to correct the decisions that have been issued, and tigouitl be connected to
the State Administrative Court procedural law as a unit for vegpktate administrative

disputes.

D. Conclusion
There has been a paradigm shift in Indonesian administrativewrdwien the

concepts determined in the Administrative Court Act to the conakgiegmined in the

" Tri Cahya Indra Permana, ‘Administrative CourteafGovernment Administration Acts in Terms
of Access of Justice’ (2015) 4 (3purnal of Law and Justicd24
18 1bid 425
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Government Administration Act. The shift changes various things sidie obligation
of using administrative review, the duration of dispute resolution, thboaty in
administrative review, the hierarchy between objections and astraiiive appeals, and
the authorized court that has authority to resolve dispute aftemithaive review is
carried out. Administrative review in Indonesian administrative court systeamali
prerequisite for citizens before they can file a lawswitdidicial review in administrative
court (as goremium remediuin Administrative review consists of objection to the officer
who issues a decision and objection to the higher-level officer. altisn needs to be
taken unless its basic rules determine otherwisethe case of the regulation of
administrative review between Statute No. 30 Year 2004 and the ARtatmistrative
Judicial Act, and in the case of the authority to adjudicate deivbtate Administrative
Court and State Administrative High Court, the State Adminisedtigh Court is only
authorized to solve administrative review if the basic regulaighorizes it. Otherwise,
when the basic regulations do not determine this, it should be atljgrsne of period of
filling a lawsuit to the court based on Article 55 of the Stdeninistrative Judicial Act
with the provisions of must have previously submitted administrative review.
Administrative review according to Government Administration Act sdowt
guarantee effective legal protection, because 1) it does not provide flexibptycess of
administrative review regarding time duration of dispute settlement and autbaltigide
disputes; 2) the process of state administrative dispute bedonges and winding; 3) the
benefit from administrative review that should provide extensiva l@gtection, not only
reviewing rechtmatigheidaspect, but also reviewindoelmatigheidaspect, becomes

unachievable.
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