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Abstract

This Sovereignty and liberalization are often
considered opposites. This resistance is caused by
differences in the interests of the two instruments.
The object of this research is the Constitutional
Court Decision Number 21-22/PUU-V/2007 about
judicial review of the UUPM. This study aims to
review the Constitutional Court Decision based on
The Inclusive Legal Theory. It addresses the
research question: What is relevance of The
Inclusive Legal Theory in analysing the
Constitutional Court's Decision? This study uses
normative legal research, which examines the
Constitutional Court Decision and the UUPM. The
results show that the Constitutional Court sought, in
its decision, to bridge the gap between liberalization

and sovereignty by returning to the interpretation of
DOL: _ the 1945 constitution. The mechanism of legal
10.20885/PLR.voll.issl.art2 nroceedings in the Constitutional Court is  still

relevant to elements of the Inclusive legal theory.

Keywords: Constitutional Court, The
Inclusive Legal Theory.

Investment,

A. Introduction

Today, in many developing countries, state sovereignty and libéi@tizan
investment is a subject of continuous debate. Stephen D. Krasner saiekefgnty in
developing countries is undermined, weakened, marginalized, or transnmyted
globalization.? Globalization is a product of liberalization, accelerating libeagibn in
trade including investment. The combination of the two forces gredilyences the

desire of the state to provide freedom of entry for foreign compatie right of

! Lecturer of Law and Sharia, State Islamic Univgrsdf Sultan Syarif Kasim Riau, e-mail:
m_darwis@uin-suska.ac.id

2 Stephen D. Krasner, ‘Globalization and SovereigimtyDavid A. Smith, Dorothy J. Solinger and
Steven C. Topik (edshtates and Sovereignty in the Global Econ@irst published, Routledge 1999) 34.
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establishment, and national treatment, as well as freedom fonattmal financial
transactions, deregulation, and privatizafion.

The main problem in developing countries is that they find it difficolike
investment laws that match the country's economic déte. country is confronted with
two alternative legal choices in setting investment regulatiéirst, the state allows
investment with the principle of liberalism; or Second, the std&icts investment to
protect state sovereignty. Indonesia as a developing country, exjegi¢he same thing
in investment law-making, which can be seen from the lawsuitithcial review of Law
Number 25 of 2007 concerning investment, before the Constitutional Tourt.

UUPM is the main investment regulation in Indonéslae Constitutional Court
decision examined several articles in the UUPM that were deresl to conflict with the
1945 Constitution. However, overall the UUPM was considered to béitotinsal. The
decision of the Constitutional Court needs to be evaluated to make pewj@rstand this
Court’s holding. The Constitutional Court's holding is limited to wheteing the UUPM
Articles’ constitutionality but does not examine their compatipilith other instruments.
This judicial review by the Constitutional Court is only based onrasnts presented by
the parties, witnesses, and judges' considerations on the implementationétdthe fi

For this reason, this study tries to provide a supplementary usigirsy of this
problem using the analysis of the Inclusive Legal Theory. Thisryhss a new legal
theory that uses several elements in analysing problems, apaovestment studies.
These include openness with nonlinearity, fairness, freedom,ioteigaspects,
international law studies, and is guided by the protection of marginal sbciety.

The research problem in this research is: What is the redevaf Inclusive Legal
Theory to analysis of the Constitutional Court's Decision Number 21-22/PUU-V/20077?

3 United Nations Conference on Trade and Developm@ivbalization and Liberalization:
Development in The Face of Two Powerful CurrgRsport of The Secretary-General of Unctad To The
Ninth Session of The Conference, 1996) 13.

4 Erman Rajagukguk, ‘Welfare State: Foreign Cap@ahtroversy’ paper presented Katitik Atas
Arah Kecenderungan Supremasi Hukum Paska 1998 iT dd@gan Moda(2008) 1.

5 Judicial Review of Law No 25 of 2007 on Investnietite Indonesian Constitution of 194%007)
21-22/PUU-V/2007 232.

5 Law No. 25 of 2007 on Investment.

7 Erman Rajagukguk, Loc. Cit., 1.

8 Ben Senang Galudjazhab Tamsis: Pemikiran Prof. Jawahir Thontowi, $H.D, tentang Hukum
Inklusif Berkeadilar(Pohon Cahaya 2016) Xix-xxii.
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B. Research Method

This study uses the concept of normative legal research waltatatory and
philosophical approach. This study was carried out by analysing UUid
Constitutional Court Decision Number 21-22/PUU-V/2007 concerning judia@aied of
UUPM. This study also uses a philosophical approach in exploring the remchs
decisions of the Constitutional Court with philosophical instruments yaorgblogy,

epistemology, and axiology of state sovereignty and investment.

C. Discussion and Result
The discussion in this study justifies the research methodology. stinly uses
conceptual analysis to answer this research question. This silidgddress several

issues, including:

1. The Inclusive Legal Theory

The inclusive legal theorwas established by Jawahir Thontowi. This theory intends
to fill the gap of the study of law from the perspective of probksnsolutions. The
Inclusive Legal Theory seeks to support the development of natiawaby critically
analysing legal norms that contain elements of injustice. Thistiog which originates
from legal positivism makes justice "impossible to be implenteote earth® Justice is
one of the objectives of the law, in addition to legal certainty afity wf the law, among
which objectives the purpose of justice is the most important of itiesks'® So far, legal
positivism has established axiology in legal certainty, by ohbsgr#ormal sources,
namely regulation$! Legal certainty cannot reflect justice in people's livesndteugh
justice is a necessity that never dies.

Legal positivism withius constitutuntakes law far away from the values of justice.
In Indonesia, there are three legal systems that apply, namelyWestern legal system,
the Islamic legal system, and the customary legal syStemfihis is a type of legal
pluralism, where every law has different characteristics bsittia same goals, which is
justice, certainty, and utility of law. The Inclusive Legal Theaycharacterized by

incorporation of the existing concept of legal pluralism.

9 Jawahir Thontowi, ‘Towards Equitable Legal Sciénspeech delivered at the Inauguration of
Professor Jawahir Thontowi, SH, Ph.D (Bureau ofd&taic and Student Affairs Ull, 2011) 5.

10 Muhammad Erwin,Filsafat Hukum; Refleksi Kritis Terhadap Hukum deinkum Indonesia:
dalam Dimensi Ide dan Aplika@PT RajaGrafindo Persada 2015) 290.

11 ShidartaHukum Penalaran dan Penalaran Huki@enta Publishing 2013) 200.

121bid 227.
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The Inclusive Legal Theory has a paradigm that deviates from uhent
established theory, however. The paradigm of the Inclusive Legaryrhe strongly
influenced by the critical legal studies by Talcott Parsons Rogstoe Pound. Talcott
Parsons states that law only functions as a means of sociallcd@alcott Parsons states,
“This is where law comes in from a sociological point of viewy la significant, above
all, as an institutional instrumentality of (social contrdP).”

Roscoe Pound states that the law controls change in societys (fae/tool of social
engineering)* Roscoe Pound articulates, “In such a conception of judicial decisiomtas pa
of a larger process of social engineering, in a sensedtegisknd judicial decision are put
on the same basis. Each is or may be creative. Each is and $&igogjdverned by
principles of social utility.®®

Based on the influence of this paradigm, the Inclusive Legal yhss®es that law
does not only function as a search for legal certainty solefyréayenting and controlling
members of society from actions that cause violations and cantesesolving disputes in
court but considers it as a legal justite.

The Inclusive Legal Theory aims to return the law to the origdealism of justice,
with five (5) frameworks, namely: non-linear, having long traditof freedom, having
religious values, national law is not independent but is subject toatitenal law and the
legal ideology, to protect those marginalized in sociéty.

In the early stages, the concept of the Inclusive Legal Jheas known as Fairness
Inclusive Legal Theory with five important characteristicsnaly: (i) The fairness under
the law must be integrated with ontology, epistemology, and pi@xiBairness under the
law must be of an inclusive character; (iii) Fairness undetativemust have equality in
differences in capacity; (iv) Fairness under the law Ish characterized by
transplantation; and (v) Fairness under the law must be in line speécial legal
conditions!®

The Inclusive Legal Theory analysis is grounded in two paralteis, inclusiveness

and fairness. Inclusiveness is derived from the English wordudive" which has the

B Talcott Parsons, ‘Law as an Intellectual Stepctiilel77)Sociological Inquiry 12.

¥ linus J. McManaman, ‘Social Engineering: The LeBallosophy of Roscoe Pound’ [1958}.
John's Law Revievi,6-17.

15 Roscoe Pound, ‘The Theory of Judicial Decisioh. A Theory of Judicial Decision for Today’
[1923] Harvard Law Review955.

16 Jawahir Thontowi, Loc. Cit., 6.

17 Ben Senang Galus, Loc. Cit., Xix-xxii.

18 Jawahir Thontowi, Loc. Cit., 32-33.
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meaning "included in it*® Inclusiveness is the antonym of exclusiveness, which means a
way of thinking, which is textbook thinking with legal studies basedexisting legal
norms (linear). The Inclusive Legal Theory is an empirical llsfady, which aims to
expand the object of legal studies. The law is not static, buthdgabtly corresponds to

the new era.

2. Liberalization versus Sovereignty

The debate between liberalization versus sovereignty beganeimetv era of
globalization. Globalization supports the growth of liberalization. falmation and
globalization are part of an economic reform program aimedhagdirsg new economic
directions. Liberalization aims to reduce and eliminate stat#r@ over economic
activity. Liberalization has two dimensions, internal and external libataliz?°

Globalization can thus be defined as “the intensification of worldvadeial
relations which link distant localities in such a way that ldagpenings are shaped by
events occurring many miles away and vice vet§&lobalization, according to Anthony
Giddens, has four dimensions. First is the world capitalist econdhey.second is the
nation-state system. If the nation-state is the main "astdhe global political order, the
corporation is the dominant agent in the world economy. The thitteisvorld military
order and the fourth is the global division of labour or international division of I&bour.

The dimensions of globalization provide an overview of globalization swgapbst
stakeholder from various backgrounds related to economic liberalizattban enterprise
given the role as an agent in the economic order.

Economic liberalization is derived from the preference of libeerhocracies®
Liberalism in the economic field is an understanding that is buih fthe concept of
individualism, market mechanisms, and a limited role of the $tdtee economic system
of Liberalism originated from the idea of Adam SmithAdam Smith opined that

economic activities are controlled by an “invisible hand.” Economiwigc is made

9 Ben Senang Galus, Loc. Cit., 484.

20 Inakshi Chaturvedi, ‘Globalization and Its Impam State Sovereignty’ [2012hternational
Political Science Association.

2! Anthony GiddensThe Consequences of Moderr(iolitiy Press 1991) 64.

22 |bid 70-71.

23Beth A. Simmons and Zachary Elkins, ‘The Globalma of Liberalization: Policy Diffusion in the
International Political Economy’ [200/merican Political Science Revie®89

24 Jonker Sihombingnvestasi Asing melalui Surat Utang Negara di Pagadal (PT Alumni 2008)
33.

25 Jonker Sihombing?eran dan Aspek Hukum dalam Pembangunan Eko(@mAlumni 2010) 47.
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autonomously by an individual for his own interests so that individuals@aridty must
catch up on their respective interests (self-interest). @¢oaomic planning is given to an
invisible mechanism, ultimately creating economic development {ieads to
equilibrium2°

Adam Smith's main idea about economics is the free marketiraoctrhis idea
wants restrictions on government interference in regulatadgetand is controlled by the
laws of supply and demardThe development of globalizatiiprovides fertile space
for liberalism and capitalism to develop in the world. Liberalisngrowing in line with
globalization to affect the global economic system. This influence is maykibe lgrowth
of free trade/free markets, respect for individual ownership, andlwwatkets dominated
by multinational companies.

The practice of investment is controlled by Liberalism, whickhes spearhead in
promoting Capitalismi® The economic system of capitalism wants the function of the state
to be limited. The state only functions as a night watchman. tHte Isas a function to
maintain and protect economic and social interests based on the printgdsed-faire’
Literally, this term means “let go, let go, the world will daoe to spin”. This slogan is
then interpreted as “let people do as they like without government intervetttion”.

The greatest influence of liberalization in economic politicgsigesistance to the
economic system of mercantilism. Mercantilism supports staigoeic regulations for
national interests. Economic mercantilism states that natamsats were the amount of
gold are owned by the state and the state must restrict irapdrincrease exports to
increase gold ownership.

The contradiction between liberalism and state sovereignty heighieriee era of
economic nationalism. Economic nationalism emphasized policy amamge that favour
national interests, including international trade arrangeniéfiitseoretically, this debate
is illustrated by Theodore H. Moran’s theory about the relationsatveen economic

26 |bid 50-51

2T H.S. KartadjoemenaGATT dan WTO Sistem, Forum dan Lembaga Internakidndidang
Perdagangan(Ul Press 2002) 24.

28 Sentosa Sembiringjukum InvestagiCV Nuansa Aulia 2010) 1.

2% |gn Gatot Saksondseadilan Ekonomi dan GlobalisaRumah Belajar Yabinkas 2008) 53.

30 Basu Swastha D.H. and Ibnu Sukotjo Wengantar Bisnis Moder(Liberty 2001) 8.

31 Jonker Sihombing, Op. Cit., 31.

32 Ridwan KhairandyJktikad Baik dalam Kontrak di Berbagai Sistem Huk(Fi Ull Press 2017)
42.

33 Kenneth J. Vandevelde, ‘Sustainable Liberalism tnedinternational Investment Regime’ [1998]
Michigan Journal of International LayB875.

341bid 378.
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development and FDI. Firsthe malign model of FDI and DevelopménSecond the
benign model of FDI and Developmeiit Mohammed Al Sewilem added in one
relationship model amtegrative schoot’ A similar opinion was conveyed by Charles
Hill, who was quoted by Taylor in giving a categorization of Pih&ory. Charles Hill
analyses these three theories in tertie ‘free market vietw(Classical Theory “the
radical view (Dependency Theoyyand ‘pragmatic-nationalisrh(Middle Path theory>®
The state has the absolute right to independence. It is statedotltatuntry can
interfere with the problems that happen in other countries, and no gasiratiowed to
make war with other countriéd Therefore, international law is based on the principle of
mutual territorial respect among nations, known as "sovereignty."r&égmgy in the
traditional conception is divided into several parts. First, intemargignty is the highest
sovereignty of the country, allowing it to regulate all people, éhgironment and
everything in it to implement the laws and regulations that Hsen made by the
government in the territo. Internal sovereignty makes the countrylegibus solutd?
Legibus solutuss derived from the Latin meaning "released from the laws'nothe
language defined asf the emperor or other designated person not bound by thé?law.’
Second, external sovereignty is the sovereignty of the state tnddets
independence from attacks from other countries. External sovereigrapsiiis the
absolute independence of one state as a whole with referencéisotbea states™?
External sovereignty begins with the concept of state freedomgiage in relations with
other countries without any control from the other country. This asyesovereignty
comes from the recognition of the independence of a country, ghenigdependent state

its reciprocal sovereignty. Essentially, a state must notféngein the affairs of other

35 Theodore H MoranForeign Direct Investment and Development; The NRmlicy Agenda for
Developing Countries and Economies in Transi{jmstitute for International Economics 1998) 19.

36 |bid 20.

3" Mohammed Al SewilemThe Legal Framework for Foreign Direct Investmantlie Kingdom of
Saudi Arabia: Theory and Practid&niversity of London 2012) 43.

38 J. Michael Taylor, 'The United States’ Prohibitimm Foreign Direct Investment in Cuba— Enough
Already' [2002]Law & Business Review of the Americh20.

39 Huala Adolf,Aspects of the State in International L&MW RajaGrafindo Persada 2002) 39.

40 Hufron and Syofyan Hadilmu Negara Kontemporer Telaah Teoritis Asal Mulajjuan dan
Fungsi Negara, Negara Hukum dan Negara DemokilzsksBang Grafika 2016) 112.

41 F, Isjwara,Pengantar llmu Politi{Putra A Bardin 1999) 108.

42 Bryan A. Garner. (edBlack's Law Dictionary9" Ed., Thomson Reuters 2009) 982.

43 Nkambo Mugerwa, ‘Subjects of International Law’ Max Sorensen (ed)Manual of Public
International Law (Palgrave Macmillan 1968) 253; C. F. Strorigodern Political Constitution an
Introduction to the Comparative Study of Their Higtand Existing Forn{1% Ed., The English Language
Book Society and Sidgwick & Jackson Limited 1966) 8
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countries. The state has jurisdiction over the territory exclysivel the form of
independence and sovereignty but remains charged with an obligation rtwatioteal
agreements if the country agrees so that the state is bound anits stddumtarily to the
agreement?

Third, territorial sovereignty has two aspects. The first aspect is positreeesgnty,
means that sovereignty is exclusively sovereign rights, andtabe lsas the sovereign
right to exploit and explore its territory. The second aspect gative sovereignty.
Negative sovereignty is the obligation of the state not to imeerigth and respect the
rights of other countries in carrying out governmental activities independently

Dusan Pavlovic divides sovereignty theory into two theories. Thetliiestry is the
classical theory of sovereignty. The classical theory viewsrsmgyrgy as unlimited power.
The classical view judges that there are three main elerésvereignty, namely the
element of unlimited power, the element of a sovereign is powesotnee of all rights,
and the king is the only authority element as the keeper of sgnireThe second is the
constitutional theory about sovereignty. The constitutional theorysvigavereignty as
something which is final but must be limited in accordance with the constittion.

The sovereignty of a country is not absolute but is limited witpesto the
sovereignty of other countries. International law states thé# sbvereignty is relativé.
International law considers that the sovereignty of the state follstv and respect
international law, including respecting the sovereignty andtdeal integrity of other
countries. A contrary opinion was espoused by Hata, regarding teeereoa of state
sovereignty in international law that there was no higher power tiharstate. This
concept explains that the independence of the state to act cannlahiteel by
international law2

Today, Sovereignty theory remains debatable, even where coungietim good
relationships with one anoth&The debate about sovereignty has been influenced by

globalization which created world integration physically and makividual countries

44 Jawahir Thontowi and Pronoto Iskanddukum Internasional KontemporéPT Refika Aditama,
2006) 173.

45 Huala Adolf,Op. Cit., 114.

46 Dusan PavlovicRousseau's Theory of Sovereig(®entral European University 1997) 5-6.

47 Suryo Sakti HadiwijyoAspek Hukum Wilayah Negara IndoneBraha llmu 2012) 103.

48 Hata,Hukum Ekonomi Internasional IMF World Bank W{%&tara Press 2016) 192.

4% Nandang SutrisndJsing World Trade Law to Promote the Interests &fl@l South: A Study on
the Effectiveness of Special & Differential Treatisetranslation by Susi FauziaRemajuan Kepentingan
Negara-Negara Berkembang dalam Sistem WTO: Stadi kliekanisme Perlakukan Khusus dan Berbeda
dengan Referensi terhadap Indone@iae Institute for Migrant Rights Press 2012) xvii.
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only small parts of the global world. Globalization transcends diatendaries both
ideologically and politically due to advances in technology and comuatior¢ and
transportation, including the international trade system. Globalizatsnohe goal in
international trade, namely: organizing nations for a common goal, removing &aiged
to facilitate the movement of trade products both in the form oflgg@nd services,
investment, currency, and informatieh.

James Bryce denies the existence of sovereignty theory. iHeth&a theory of
sovereignty is a "dusty desert of abstractichSbvereignty theory is stated as a fictional
and imaginary theory. Therefore, sovereignty theory is conside@hgerous concept,
giving rise to mere power-based governance, and sovereignty tisearparrier to the
growth of international trad®.

3. Meeting Point Between Liberalization and State Sovereignty:nhplication of The
Constitutional Court Decision Number 21-22/PUU-V/2007

The Constitutional Court Decision Number 21-22 / PUU-V / 2007 concerning
judicial review of UUPM has tested the existence of UUPMview of the 1945
constitution. UUPM can be cancelled under the principle that a loexel llegal
regulation is void if in conflict with a higher level legistat (lex superiori derogat legi
inferiori).>3 The registration of this judicial review generally was basedhe allegations
that the UUPM is more applicable to the principle of liberélra than to state
sovereignty.

The Constitutional Court began legal considerations by explainingtdrpretation
of Article 33 of the 1945 Constitution, which became a key articlaé implementation
of the national economy and social welfare, including foreign invedtmelndonesia.
Article 33 must be read in its entirety. Understanding of tttisl@ must be based on the
spirit that the 1945 Constitution is a living constitution. The uskigibrical context in
understanding this article is needed but does not stop at histaital ¥ore importantly,
it aims to find the purpose behind article 33, so that textual ietatpn is supported by
the contextual interpretation to understand articlé*33.

50 Bernhard LimbongEkonomi Kerakyatan dan Nasionalisme Ekondktargaretha Pustaka 2013)
151.

51 Viscount James Bryc&tudies in History and Jurisprudeng@xford University Press 1901) 504.

52F, Isjwara, Op. Cit 106.

53 Yuliandri. Asas-Asas Pembentukan Peraturan Perundang-Undarygag Baik (RajaGrafindo
Persada 2010) 50.

54 Judicial Review of Law No 25 of 2007 on Investnietite Indonesian Constitution of 194%007)
21-22/PUU-V/2007 213.
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This consideration shows the attitude of the Constitutional Coudpipast of broad
statutory interpretation, namely: the purposes of the law inutueef (prescriptive). The
non-linear element used by the Constitutional Court justices iniritespretation, by
offering interpretations that are not only textual but contextOg@len thought of its
implementation is required to make these decisions more meaningful anchéuspitit of
justice.

Article 33 has the ultimate goal of creating the gregiestperity of the people. The
phrase "the greatest prosperity of the people,” in Article 33 ti® U945 must be
understood, not only in physical context, but also in the dignity of thennsd that it is
able to stand in line with other nations and able to become the autimothgir own
country®® Therefore, the state as the holder of the right to control theistabt meant to
be owned by the state itself but is bound to the purpose in givingdghgtto be used for
the greatest prosperity of the people.

The principle of economic democracy in Article 33 which covers theiptes of
togetherness, fairness of efficiency, sustainability, environri@mtaindependence, and
the balance of progress and national economic unity must also bpretedr as an
economic democracy that continues to change and develop so that econooicady
must not only be bound at a certain time. This interpretation wad by the
Constitutional Court in interpreting the articles in the UUPM.

In general, decisions regarding state sovereignty are interpnetadlyy so long as
the government is still in control of investment. This statenseptroven by regulation,
among others, first, "by still taking into account national intefeatsd second, the state
statement determines what is permissible, and not merelyithef the capital owner.
Third, there are a number of obligations and responsibilities imposiedastiors. Fourth,
there is a provision that the Government can stop or cancel thigngrand extension of
land rights. Fifth, there are provisions in which the Government, basetie law, is
possible to carry out acts of nationalization or expropriation of ohwiperghts. Sixth,
there is a provision that the Government can terminate the agmeem contract of
cooperation. This is the standard of state sovereignty explained bgriegtutional court

in its decision.

%5 |bid 274.
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The problems of liberalization and state sovereignty raised inQarsstitutional
Court decision include equalizing FDI and Domestic Direct Investni@DI).%® This
regulation is alleged to contain elements of liberalism that esigghthe principle of non-
discrimination between FDI and DDI. This equal position, however, isamgnto state
sovereignty. Legal considerations related to this equality actiencamsidered by the
Constitutional Court not to contradict the UUD 1945 due to several redsiosis.the
principle of accountability. This principle that orders companies to be aatderfior their
business activities, encapsulated in the phrase "keep in mind natmewdsts,” the
existence of closed or open business field instruments with regutenobligations and
responsibilities of the company, and stopping or cancelling the giraights to land, and
supported by the principles of economic democracy as a formatd ebligation to
provide protection for people's rightsAdditionally, the Court invoked the principle of
equality in business and the principle of economic democéfaElis is the contextual
interpretation applied by the Constitutional Court, interpreting say@seiby not being
bound in one legal term, but must be considered in its entirety.

Secondthe Court considered the freedom to transfer as%#ts, right to transfer,
and repatriation of assets in foreign currentféhese privileges will provide uncertainty
in guarantee of employment and continuation of the bustdsse Constitutional Court
believes that protection of human rights is absolutely necesdaeystdite cannot prohibit
the ownership of one's assets, including legal entities. Otleervisvill conflict with
human rights. This provision is controlled by the obligation to reportf@fidthe state's
rights to taxes and royalties, the implementation of lawsgtaect creditors' rights, and
the implementation of laws to avoid state losses.

Third, all types of businesses are expo¥edUPM is deemed to have the spirit of
openness. Thus after that state has made exceptions, the stalerspolaite, and start to
establish businessé$. The Constitutional Court held that there is no problem of

56 Law No 25 of 2007 on Investment, art. 4 (2).

57 Judicial Review of Law No 25 of 2007 on Investnietite Indonesian Constitution of 194%007)
21-22/PUU-V/2007 219-220.

%8 |bid 220-221.

5% Law Number 25 of 2007 on Investment, art. 8 (1).

50 |bid art. 8 (3).

61 Judicial Review of Law No 25 of 2007 on Investniretite Indonesian Constitution of 194%007)
21-22/PUU-V/2007 225.

52 Law No. 25 of 2007 on Investment, art. 12 (1).

63 Judicial Review of Law No 25 of 2007 on Investnietite Indonesian Constitution of 194%007)
21-22/PUU-V/2007 230.
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unconstitutionality in the formulation of norms for opening business fie@t®use the
term “controlled by the state” does not always mean “owned bgt#ie”. An important
issue in this problem is the principle of “openness of the business”"sd he government
requires a lot of legislation to cover certain business fieldadimyg its arrangements in
the DNI. Similarly, if the closed principle is prioritized, thevgrnment needs a lot of
rules to open its markets. The essence of this problem is the meuohaf government
oversight of investment. With the open principle, the government doesooas bn
supervising investments made, but with the principle of “closure”, ilit wake the
government focus more on regulations that opening its markets tonfanegstment. This
regulation of openness and closure also has an impact on stategsilyexe stated in the
Constitution of 1945, even though the Constitutional Court states that it is not.

Fourth, the Court considers the facilitation of FEi.The state should provide
convenience to the people who are engaged in the real sector whawathe social
economy. The state must provide protection for the rights of mamgdagroups$® The
Court argued that the arguments given did not show evidence that thesecootd cause
a loss of protection for marginal communities, But the argumevs gnly statements or
assumptions. Even though other articles support the protection of the ghepourt
stated that this article was not in conflict with the Constitution of 1945.

The provision of facilities created by the government aimsattoact a lot of
investment into this country. Provision of facilities is consideradawable because it will
get multiple advantages. The provision of facilities should notimdita the spirit of
competing in a healthy manner of creating a dignified business.skRrowf facilities is
reasonably considered good if it does not exceed and damage the prindiplengiss
competition. Even though it does not contradict the Constitution of 1945, the pnoefsi
facilities made by the government on investment should not hurtehege of the people
who should obtain and need these facilities. The principle of protectianaafinal
communities must be a record in the provision of facilities to investors.

Fifth, ease of service for land rigftsProvision of land rights is longer than the

UUPA, with a statement “extended at once.” This will eliménpéople's rights to larkd.

84 Law No. 25 of 2007 on Investment, art. 18.

85 Judicial Review of Law No 25 of 2007 on Investnietite Indonesian Constitution of 194%007)
21-22/PUU-V/2007 245.

6 L aw No. 25 of 2007 on Investment, art. 21-22.

67 Judicial Review of Law No 25 of 2007 on Investnietite Indonesian Constitution of 194%007)
21-22/PUU-V/2007 252.
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The Constitutional Court believes that the use of the phrase “extahdede” is of value

contrary to the Constitution of 1945. This principle must be determinéuebyovernment

in implementing investment, since giving facilities that edcthee fairness will result in

the loss of state sovereignty.

4. Relevance of the Inclusive Legal Theory in the ConstitutionaCourt's Decision
Number 21-22/PUU-V/2007

The Constitutional Court's decision can be analysed based on thenslemé¢he
Inclusive Legal Theory. The explanation of the relevance of thasida with the
elements can be explained as follows.

Based on the non-linear principle, the Constitutional Court has adjutitate
judicial review law of 25 of 2007 using open and comprehensive legal obsesvathis
can be seen from the commitment in the decision which statedtthal use the
interpretation of the constitution not only in a textual manner kad &l a contextual
manner so that the constitution stay “alive.” The Constitutional Gmironly conducts
hearings by listening to the arguments of the Petitioners, testaéements submitted by
the Petitioners, statements of legislators, expert statersgisitted by the Government,
but this Statement is then returned to the question of interpretdtibie basic principles
of the economic system adopted by The Constitution of 1945, as itspbagisions are
regulated in Article 33 of the Constitution of 1945. Principles ardin@ with long
tradition of freedom. This principle emphasizes justice in thissaer The Constitutional
Court has fulfilled the obligation to listen to the arguments statements of the parties
carefully, even the trial trip is considered to be long enough gattibadebates of the
parties are facilitated by the Court properly. The principleredigious values. This
principle reflects the values adopted by the Indonesian people. Inrulmg, the
Constitutional Court multiplies the living law that lives in sogiets one source of
unwritten law.

National law principle is not independent but is subject to intemaltilaw. This
decision is closely related to the agreement made by the Indore=ople with the GATT
agreement. The Constitutional Court still respects the agréemis decision. The legal
ideology principles to protect marginal society. The Constituti@ualrt does not direct
protection on one party but protects all parties, especially theegpebphdonesia. This
protection is given in the form of actual decision making.
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Related to the implementation of decision making or procedural lawlettision of
the Constitutional Court is considered still relevant or in lintlh he Inclusive Legal
Theory. However, in this study related to decision material, tineiple of the Inclusive
Legal Theory was used in decision making. It is seen thataigtitutional court ignore
the problem of the impact caused by capital liberalization. T¥psda escapes the ruling
of decisions in the constitutional court ruling. Even though this aspegtp@rtant to
explore by the Constitutional Court, the Constitutional Court should optistmatters of
dialectics and logic alone but must explore the real valuesotiwatr in society, even
though it is casuistic and has no broad impact. The principle ohthesive Legal Theory
is to explore the truth and real justice so that legal problemsbe found in long-term

solutions.

D. Conclusion

Based on the formulation of the problem, this study concludes thatottféct
between liberalization and sovereignty in Investment Law dgkd by the Constitutional
Court by giving a ruling that state sovereignty is still mamgdi This decision provides
for the preservation of state sovereignty with some supporting elerstpulated in this
law.

The decision of the constitutional court in the views of the incluggallltheory is
still relevant to the elements of the inclusive legal theorys Thn be seen from the legal
procedures used by the judge in giving decisions. However, dénerether elements that
have not been applied by the judge in considering the impact of foreign investment. Judges
are still passive, making this ruling have some problems in a dgéatl ® create legal
justice.

It is suggested that the Inclusive Legal Theory give prddiwprovements to be
used by legal development actors in practical areas, such as jladggss or other law
enforcers. It also needs theoretical improvement through the studgabfphilosophy by

academics to make a better Indonesian legal condition.
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