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The government’s policy in implementing the nation-
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aims to reduce the risk of transmission of the
COVID-19 disease. However, some healthcare
workers do not believe that the vaccination is
effective. Every citizen has the right to refuse
vaccination against COVID-19, including the
healthcare workers. The research questions are (1)
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A. Introduction
The COVID-19 pandemic that has hit Indonesia siMarch 2020 had a very
significant impact on all aspect of people’s livespnomics, health, social relationships,

and culture. Efforts, strategies, and policies Haeen made by the government to prevent

! Student, Doctoral Program in Law, Faculty of Lawniversitas Islam Indonesia. E-mail:
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and reduce the transmission of COVID-19, including large and miate-ssocial
restrictions; socialization of the health protocols from ‘3M’ ¢hiag hands, wearing
masks and maintaining distance) to ‘5M’ (decreasing mobility anddengpcrowds were
added); impose social sanctions on people who violate the health protachlsas
cleaning the streets, singing and others. In some regions, sow#bgss have been added
to fines. In addition, there are government policies such as the twemal” or the
adoption of new habits by implementing health protocols in all publititiee and
establishing a COVID-19 Task Force at the central and regievals consisting of all
elements of society. However, the government’s strategies aintepdiave not affected
the morbidity and mortality rates for people suffering from CONHED Many hospitals
and community health centers in the regions cannot accommodatggatiéfering from
COVID-19 and have built COVID-19 emergency hospitals.

From March 17, 2020, to April 2, 2021, the worldwide distribution of COVID-19
were 128,540,982 people confirmed and 2,808,308 people died in 223 cduntries
Meanwhile, the numbers in Indonesia were 1,523,179 cases confirmed, 1,361,017 people
cured and 41,151 dead, an of 5,142 cases, decrease of 1,302 active casen(BeaXy, i
of 7,248 recovered cases (88.5%), increase of 196 died cases{2.7%).

Central Java Province is ranked third out of 34 Provinces in Indonebkid 64{071
cases (11.3%3.The alternative strategy taken by the taken by the governrmsetat i
implement mass COVID-19 vaccination with a target of 1.3 milhealthcare workers
and 17.4 million essential public employees such as soldiers ohdlo@dsian National
Army (TNI), members of the Indonesian National Police, Civil SenRolice Unit, public
transportation officers, religious and community leadéfhe government’s policy by
implementing the COVID-19 vaccination program nationally aims to eduoe risk of
transmission of the COVID-19 in addition to health protocols. Howevere Soeople,
especially healthcare workers, do not believe that the vaccinaomeffectively provide

immunity due to the inadequate information provided by the governregatding the

2 COVID-19 Handling and National Economic Recovemyn@nittee, ‘Data on the Distribution and
Situation of the COVID-19 Virus in Indonesiatdvid19.go.idl <https://covid19.go.id.> accessed 2 April
2021.

3 ibid.

4 ibid.

5> Decree of the Minister of Health of the Republidralonesia No. 12757 of 2020 on Setting Targets
for Corona Virus Disease 2019 (COVID-19) Vaccinatjbereinafter, ‘Decree of Health Ministry 2020].
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ingredients, side effects and production pro€e3tthe 20% of healthcare workers who
have refused the COVID-19 vaccination, 30% did not trust the saféiye afaccine, 22%

are pessimistic about the effectiveness of vaccine, 12% areedvabout the side effects,
13% do not believe in the vaccine and the remaining 8% believe that ¢hmevas
haram’ 27% of the Indonesian population began to have doubts about the COVID-19
vaccine. From 112 thousand respondents, 64.8% of the public are willing to betextc
7.6% refuse to be vaccinated and 27.6% do not know about COVID-19 vaccfhation.
1,149,939 (78.29%) healthcare workers in Indonesia have been vaccinated frargehe t

of 1,468,764 healthcare workers. The remaining have not been vacchemaadse of
paranoia or other reasohs.

There are seven types of COVID-19 vaccines that will be uselhdonesiat®
Sinovac, Moderna, Biofarma, Sinopharm, Pfizer, Novavax and Astrazembeasix
vaccines take only a short time from the importing proceshef original producing
country to Indonesia for inspection at the Food and Drug Supervisory ABROM)
that the BPOM issues Emergency Use Authorization (EUA)rag@rement for vaccines
to be given directly to the public. In addition, Sinovac in phase Illinical trial had an
efficacy of only 65.3%. Healthcare workers as the first grougeteive the COVID-19
vaccine do not have much time to consider the type of vaccine to belgeause they
have the right to determine the type of vaccine to be obtainedondacce with article 5
paragraph (3) Law Number 36 of 2009 on Health which ré&d&eryone have the right to
independently and responsibly determine the health services that are needed ot onese

The government’s target is to vaccinate healthcare workerdRaiary 2021. The
COVID-19 vaccination program for healthcare workers in Kebumeni@isinly takes

one month, including the first and second doses. This aims to acedieeatarget of

6 Siti Nadia Tarmizi ‘People who Still Do Not BelievCovid-19 is Blocking the Vaccination
Program’Qetik, 24 March 2021) www.health.detik.com/beritadetikhealth/detailartik@ccessed 17 April
2021; Fahrur Rozi, ‘Public Distrust of COVID-19 i42.4%' (Liputan 6§ 22 Pebruary 2021)
<www.m.liputan6.com/news/nasiomehiccessed 17 April 2021.

7 Anwar Siswadi and Zacharias Wuragil, ‘Survei 20siPa Tenaga Medis di 4 Kota ini Tolak
Vaksinasi Covid-19’ Tempo 8 June 2021) <tekno.tempo.co/amp/ 1421711/s@@gasien-tenaga-medis-
di-4-kota-ini-tolak-vaksinasi-covid-19> accessedJishe 2021.

8 Rizqy Amelia Zein, ‘27% Penduduk Indonesia MasiagR terhadap Vaksin Covid-19, Mengapa
Penting Meyakinkan Mereka?Tlle Conversation15 January 2017) <https://theconversation.com/27-
penduduk-indonesia-masih-ragu-terhadap-vaksin-eb9ithengapa-penting-meyakinkan-mereka-150172>
accessed 14 June 2021.

9Martha Herlinawati, and Endang Sukarelawati, ‘Tena¢esehatan telah Mendapatkan Vaksin
Covid-19' (Antara News 14 March 2021) <https://m.antaranews.com/be®@3D73/1149939-tenaga-
kesehatan-telah-mendapatkan-vaksin-covid-19> adck&¢uni 2021.

10 Decree of Health Ministry 2020.
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COVID-19 vaccination for all groups. In this short time, there isaason for healthcare
workers to refuse the COVID-19 vaccine. The refusal of healtheem&ers to be
vaccinated raises legal problems because they are deemedatie VAdlicle 9 of Law
Number 6 of 2018 on Health Quarantine that everyone who disrupts the iempéeion of
health quarantine will be sentenced to imprisonment for a maximuwneoyear and/or a
maximum fine of Rp. 100,000,000.- (one hundred million rupiahs).

The healthcare workers in both public and private sectors have growingre®nc
that their right to refuse the COVID-19 vaccination progranm idanger of being abused.
The rights of healthcare workers as well as the citizemgeimeral require protection and
respect by all parties, especially the government. Citizanlooose not to exercise their
rights under certain circumstances. In accordance with the gdanai inalienable human
rights, under no circumstances will a person stop being human, théwasgéltheir rights,
including in the COVID-19 Pandemic which is a non-natural disastéusiRg to receive
a COVID-19 vaccine is different from not being vaccinatedcdmmorbidity reasons or
other contraindications because a health examination has beed carripreviously and
the person did not declare their refusal to receive the vactireerights to refuse \ the
COVID-19 vaccine is the same as the right to obtain proper heatbesvices as stated in
article 5 paragraph (3) of Law Number 36 of 2009 on Health that states,

Healthcare services by the government to the community as na &br state
responsibility using state facilities and budgets such alshbhaee workers with the
status of government employees as implementers of giving vaczupgerted by
healthcare service facilities as locations for vaccination\aoedines with personal
protective equipment purchased from the state budget.

The COVID-19 vaccination program is included in the category ofthtzak
services that are the right of citizens including healthcameavs in fulfilling their rights
to healthcare services, which can be determined or chosenizgnsiaccording to their
needs. In addition, article 28 (A) of the 1945 Constitution of the Republicdohesia
reads? Everyone has the right to live and has the right to defend his life and livelihood.”

People have the right to freely decide for themselves how to d#éfemdives and
livelihoods either by using the right to receive or reject tBd/{D-19 vaccination. In this
case, the right to live by refusing to be vaccinated againsVI@Q@9 through

consideration and the results of thinking from healthcare workers sioleueffects, level

1 Law No. 36 of 2009 on Health, article 5 paragréphwhich reads: “Everyone have the right to
independently and responsibly determine the heelthices that are needed for one’s self.”

201



Prophetic Law Review Volume 3, Issue 2, December 2021

of safety and effectiveness are included in non-derogable rigbtsddrogable human
rights are absolute rights that cannot be infringed upon by tleeestah in an emergency,
which includes the right to life, freedom from acts of torturegdmen from acts that are
inhuman and degrading, freedom from slavery, freedom from the lavespglroactively
and freedom of thought, conscience, and religion. These human righte a@r¢ of the
basic human rights guaranteed to all huntdns.

6,973 healthcare workers who were targeted for COVID-19 vaccinatié@bumen
District were, with 6,962 people received the first dose of vacomaind 6,124 people
received the second doSEThis difference in number is due to the healthcare workers
who are known to have a medical history of comorbidity that prohié® to receive the
COVID-19 vaccine, while the rest did not show up at the designetecine facilities.
Most healthcare workers are familiar with the procedures atliption stages of vaccine
from the rather abrupt clinical trial phase to the side efteatsed by the vaccine.
Furthermore, difficulties in accessing information from the govent have caused some
healthcare workers to have little faith in the COVID-19 vacdiesalthcare workers who
refuse to receive COVID-19 vaccination in Kebumen District teleasy and worried
about the sanctions that will be given by the government such asatiewoof medical
practice licenses and operating permits for the practicehwaill threaten the source of
income for healthcare workers and hinder the healthcare services to the community

The right to refuse the COVID-19 vaccine is the resulhmfking and belief based
on science and technology in the health sector, which is owned bralsbealthcare
workers, similar to the freedom to choose one’s religion and igeaworship is the
result of their thoughts and beliefs.

Under any circumstances, including the COVID-19 pandemic, the govetrnme
responsible for providing standardized and appropriate healthcareesewvits people as
it is a non-derogable rights. In the COVID-19 pandemic, healtissaxeces in the form of
providing vaccines for the community must comply with the standamdssatisfy the

requirement of effectiveness, efficacy, and safety in all estagf the vaccine

12 Suparman Marzuki, ‘The Perspectives of The Carntatital Court on Human Rights: An Analysis
of Three Decisions of the Constitutional Court: Noen 065/ PUU-II/ 2004; Number 102/PUU-VII/ 2009
and Number 140/ PUU-VII/ 2009’ [2013] Jurnal KomWaidisial.

3 Kebumen Regional Government, ‘Kebumen Tanggap @33 (Kebumenka)
<www.corona.kebumenkab.go.id> accessed 2 April 2021
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manufacturing while maintaining transparent information on theimascthat the citizens

can obtain their rights without being deducted.

B. Problem Formulation

Based on the discussions above, the following problems are fordhdiegg how to
protect healthcare workers’ right to refuse the COVID-19 ciWetion Program in
Kebumen District’Secongdwhat legal theory addresses the right to refuse the COVID-19

vaccine?

C. Methodology

This is empirical research with a qualitative-descriptivelysma to identify the
process of protecting the healthcare workers’ rights to retusleet National COVID-19
Vaccination Program, which should reveal the underlying problems béhihbe data
obtained were both primary and secondary sources, with respondents tlie
bureaucracy (Head of Health Office at Kebumen District); iGten of the National
Nurses Association of Kebumen District; healthcare workers, bothhom have been
vaccinated and refused the vaccination. The research was conductelguméa District
where the author lives.

D. Discussion and Results

1. Protection of the Healthcare Workers’ Right to Refuse the COVID-19
Vaccination Program in Kebumen District

A total of 6,973 healthcare workers were vaccinated from Janaafgbruary
2021 There is a difference between the number of targets and the acmber of
the healthcare workers getting vaccinated due to several fasticisas the presence of
comorbidity in the targets, also the refusal of targets byheitg present at the
vaccination facilities which reaches up to 838 people.

Based on the results of interviews with the Head of Healtic®©#ebumen
District, COVID-19 vaccinations of the healthcare worker groupnédatory and
refusal is not allowed because it is a national government proguaported by all
parties. If there are healthcare workers who refuse thenggdbtiey will be educated on
the purpose of the vaccination program by visiting their places sflerece or

professional practice places. A vaccine refusal form will beergito be signed.

14 ibid.
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Criminal sanctions such as fines and imprisonment based on Law NG6rob2018 on
Health Quarantine is not the authority of the Health Office diuteen District. The
Health Office of Kebumen District has a data system faltheare personnel in
Kebumen District to identify healthcare workers have and havdemt vaccinated.
All members of the health profession, especially PPNI in Kebumen Districkgueed
to make this vaccination program a success not to refuse tohge€COVID-19
vaccine!® Meanwhile, healthcare workers who refuse to be vaccinated @tbedid
not participate or register themselves because they had naotegkcerrect information
about the ingredients of the vaccine, the production process and théfentleaused
by the vaccine. The central and local governments have not provaaglete
information about the vaccination. The healthcare workers were owgn ginline
invitations to attend the vaccination. Healthcare workers who rdfieseaccines know
the consequences of doing so. According to the healthcare workers whdéen
vaccinated, the right to refuse vaccination can be enforced by sitp@ngfusal form
given at the third table during the vaccination program. Healtlvearkers who refuse
the vaccination or were not present at the vaccination site wilisited at their home
or in their practice office to be given education and askednformation on the

reasons for their refusal.

2. The Legal Theory supporting the Right to Refuse the COVID-19 Vaccine

The right to refuse a healthcare service from the governmentligled in the
right to freedom. Human rights related to the refusal of hea#he@rkers against
COVID-19 vaccination can be found Article 28A, Article 28G paragrdph Article
28H paragraph (1) and Article 281 paragraph (1) of the 1945 Constitutidheof
Republic of Indonesia. Article 5 paragraph (3) of Law Number 36 of 2009 atirHe
reads: “Every person has the right to independently and responstielynde the
health service that are needed for one’s self.”

In this case, everyone has the right to choose healthcare seEnvitemselves
and their family, including the right to refuse certain heal#hcervices. Under all
circumstances, including the COVID-19 pandemic, the government is resipofusi

providing standardized and appropriate healthcare services to its pedplis a non-

5 Interview with the Chairperson of the Indonesiaidl@al Nurses Association (PPNI) in Kebumen
District.
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derogable right® In the COVID-19 pandemic, healthcare services in the form of
providing vaccines for the community must comply with standards sséiturity
guarantees and satisfy the requirement of effectiveness, efficacygfatydis all stages
of the vaccine manufacturing, while maintaining open informatiothervaccines that
the citizens can exercise their rights without being infringed ugoren in an
emergency, disaster or pandemic condition, the quality of healtseaveces should
not be reduced or limited. By having the access to the informatiohealthcare
services, citizens have the right to determine for themselvdweHithcare services they
need. In addition, article 56 paragraph (1) of the same Law reads: “Earsponmas the
right to accept or reject part or all of the relief meashat will be given to their after
receiving and understanding the complete information regarding the action.”

Based on Law Number 36 of 2009 on Health, the refusal of the COVID-19
vaccine has been constitutionally guaranteed so that the rightsalbiidare workers
who refuse the COVID-19 vaccine must be protected by the governnientight to
refuse is the same human right which must be respected and protsctehe
government under any conditions including the COVID-19 Pandemic. Aliepar
especially the government, are not allowed to use the forcéreéts, pressure,
intervention, or intimidation against healthcare workers who refuseC@¥ID-19
vaccine. Moreover, healthcare workers who work for government ingtitutare
threatened with dishonorable dismissal because they are deenmdcasing integrity
and loyalty to the state. Imposing sanctions on healthcare woetegovernment
institutions for refusing the vaccine is contrary to articlepdaragraph (2) of the 1945
Constitution of The Republic of Indonesia which reads: “Every citlzas the right to
work and a living that is decent for humanity.”

Human rights are legal and normative concepts in which humansightethat
are inalienable. Human rights apply at any time, in every @adeo all people hence
they are universal, cannot be divided, interconnected and interdepéhéfeman
rights cannot be revoked, which means under any circumstance®a prot stop

being human who still possess these rights. The state or goverrsnebliged to

16 Eric Richardson and Colleen Devine, ‘Emergenciesl Eventually: How to Better Analyze
Human Rights Restrictions Sparked by the Covid-a8demic Under the International Covenant on Civil
and Political Rights’ (2020) 42 Michigan Journallofernational Law 105.

17 Joshua Grissom, ‘An Analysis of the Temporary hasting Effects of the Covid-19 Pandemic on
International Human Rights’ (2021) 24 Gonzaga Jalofi International Law 178.
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respect, protect and fulfill the human rights. Conceptually, huméaitsreye based on
the belief that these rights are bestowed naturally by God Almighty.

Human rights depart from the concept of moral universalism anoelred in the
existence of universal moral codes that are inherent in mankindl Moiversalism
finds the existence of moral truths that are cross cultural astdribal which are
identified rationally. With universalism, the individual is a socialit that has
undeniable rights and is directed at the fulfilment of personatasts. In the model of
cultural relativism, a community is a social unit. Concepts sucimdisidualism,
freedom of choice and equality are unknown. What is acknowledged istérasts of
the community are a top priority. All cultures have the same talive and dignity
which must be respecté8iSeveral principles have inspired international human rights
that are found in almost all international treaties and appliedo@dbr rights. These
principles include the principle of equality, prohibition of discrimioatand positive
obligations imposed on every country to be used to protect certain. ridgfggight to
refuse the COVID-19 vaccination is included in the right to persoeatibm, thought
and conscience as regulated in Article 4 Paragraph (2) of Lianblr 39 of 1999 on
Human Rights which reads: “The Right to life, the right not tadotured, the right to
personal freedom, thought and conscience, the right to religion, the right thet
enslaved, the right to be recognized as a person and equality thefdesv and the
right not to be prosecuted on the basis of retroactive law are htgirda human
beings who cannot be reduced under any circumstances and by anyonef6réhéne
right to refuse the COVID-19 vaccine is included in non-derogabisrigr rights that
cannot be infringed upon because the refusal is the result of freemaimnk
scientifically in the health sector and based on conscienceprdbedure for producing
a COVID-19 vaccine that is different from the procedure for producther vaccines
in pre-pandemic conditions affects the scientific freedom of thoogHtealthcare
workers.

In addition, the right to refuse the COVID-19 vaccine is also etgdlin the
sixth part (right to feel safe) of Article 30 of Law Number 34899 on Human Rights

8 Mario C Cerilles and Harry Gwynn Omar M Fernann&ysing the Interplay between the Right to
Health and Pharmaceutical Patent Rights in thedhtrtion of a COVID-19 Vaccine into the Philippihes
(2020) 14 International Journal of Human RightsHiealthcare 240. Dodik Setiawan Nur Heriyanto dan
Huang Gui, ‘Death Penalty Legislation in China dndonesia Under International Human Rights Law
Perspective’ (2016) 23 Jurnal Hukum lus Quia lus&xé.
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which reads: “Everyone have the right to a sense of securityeandty and protection
against the threat of fear to do or not do something.” The rightuseefaccination by
healthcare workers is accompanied by the right to feel saftha right to be protected
by all parties from threats, pressure, intimidation or sanctiortaltiee act of freedom
to choose to refuse vaccination. Everyone's hope is to get a sense of secugtyapea
protection from the threat of fear after receiving a COVID-1&iree if it is produced
in accordance with the procedures prior to the COVID-19 panddhiong the
COVID-19 pandemic, several stages of vaccine production have lmegiified to due
to emergency reasons which have caused insecurity and concerns fdnesdtheare
workers.

Healthcare workers’ right to refuse COVID-19 vaccine artuged in the second
generation of human rights, which are the right to decent workhendght to health.
The rights of healthcare workers to refuse the COVID-19 vaagitiethe consequent
administrative sanctions in the form of revocation of healthcaretipeapermits and
operational permits have an impact on the loss of healthcare wojddess which
means that the right to decent work of healthcare workers has bdatediby the
government. Likewise, the right of health of healthcare workersftse the COVID-
19 vaccine is the same as the other citizens’ right to health.

Healthcare workers who refuse to be vaccinated against COViBu$8bear the
consequences if one day they become ill due to contact with CQYIbself. The
government is not responsible to provide healthcare services to heaftarkers who
refuse the COVID-19 vaccine. However, they should still be providdd haalthcare
services like other citizens and not be discriminated againstsethe government's
responsibility is to fulfill the right to healthcare services its citizens. This second
generation of human rights is basically a demand for sogiadliy or what are called
positive rights. The fulfillment of these rights requires anvactole of the stat& To
fulfill the right to health, such as the COVID-19 vaccination, ttetesmust make
healthcare policies that can protect all people, especiallthbast workers who either
accept or refuse the COVID-19 vaccine.

The COVID-19 pandemic calls for a joint effort to prevent thagmaission and

spread of the disease in the community and healthcare workerghearight to work

19 Philips Alston and Franz Magnis Susemtykum Hak Asasi ManusiéPusat Studi Hak Asasi
Manusia Universitas Islam Indonesia 2008) 15.
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together to provide healthcare services to the commehitgalthcare workers who
refuse the COVID-19 vaccine also have the same right to wostheigwith other
healthcare workers to provide healthcare services without beingosesacin the form
of revocation of the health profession's practice license or prohimfiovorking to
serve public health. This solidarity in human rights is very apprepfaa healthcare
workers who refuse vaccination because healthcare workers whosbladarity ties
with other groups of healthcare workers have the same riglpiowiding healthcare
services in preventing the transmission of COVID-19. The chlaradt COVID-19,
which is easily transmitted, especially to healthcare wertkdro refuse to get vaccine
can be done by providing protection by using personal protective equipmeént a
applying the 3M protocols.

There are three philosophical principles of human rights, nangkisrimorality,
and ethics. The ethics of life is related to human activitysrcancreteness. Human
rights and morality are abstract concepts. This is a truthmhbat be respected when it
is actualized in the social environment, including in ethical lifiee Ethical life of
modern society can be rational by regulating freedom and monalitigh are
influenced by the environment. Rationality requires autonomy that sspponan
actions that can be accounted for to others and themselves. Individual aptonom
requires rational institutions that make up individual communities. eThee three
moral principles, namely: universal reason (ethical principlesaihyally to every human
being); 2) Resonance with the senses; and 3) Integrity that mfaliractions. The
reduction of life ethics on positivity (rules) causes moralityturn into obedience.
Regulations give moral decline. The essence of moraliigsed on freedom not on the
desire for autonomy or regulation. The initial learning of the etbid#e is to build
character and not insist on being a R}i&he act of refusing to receive the COVID-19
vaccine is a moral and ethical act based on freedom thatusnc#d by autonomous
rationality. While the act of receiving the COVID-19 vaccineagdsrm of compliance
with a rule and reducing moral and ethical values because it dobavethe value of

rationality and does not provide the value of freedom autonomously.

20 Mark Ryan, ‘In Defence of Digital Contact-Tracinguman Rights, South Korea and Covid-19’
(2020) 16 International Journal of Pervasive Cofimguand Communications 383.
21 Allen W. Wood,Hegel's Ethical Thoughtlst edn, Cambridge University Press 1990) 23-26.
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Individuals are citizeng? Individuals are also part of the state including all
members of their families. Essentially, the state does natraepindividuals in civil
society which is the determinant of their fundamental relationsliip @ach other.
Membership in the state is fundamentally different from menrhigers the family. The
family as an ethical goal has unwittingly become part of thee stith the spirit of
truth, namely the universal goal of the state and object awaréméiss.family, overall
social relationships are not the goal but the commitment of theidodi to a group
that is shared with others. Citizens serve the state as aotiostwith an explicit
political constitution. Citizen participation is not from directliieg but from rational
thinking. The state has the goal of unifying the contents and gotis efate. The goal
of a country is the happiness of its citizéhs.

The individual is the result of a social construct that determandsr. This
structure reaches its highest point in the political state be¢hessructure of social
life is known and consciously desired for its rationality. The simtbased on the
existence of an organized society, including the life of civil society andntgiés. In a
narrow sense, the state as a set of political institutionspdlitecal circumstances that
shape social life is the object of human rational choice. The ktetws it will seek
universality as a thought. The state as the only social ingtitidan declare true
independence. Modern family life is economically dependent on civiégtsoldie. Civil
society and its families depend on the state and its institu#ossvereign state does
not depend on anything. The state has the highest institutionay aittman power
on earth. The existence of major and fundamental social chargesis followed by
adjustments in terms of legal lifé.

According to Robert B. Seidman and William J. Chambliss in theiory of the
work of law in society, the process of the operation of law is mhéted by four main
components, namely law-making institutions or laws, law enforceimemaucracy,
role holders and the influence of personal and social forcesirshthfee components,
namely law-making institutions, law enforcement bureaucracy and ghageg roles
play a role in the corridor of the law, while personal and sdoraes are non-legal
components. The first component, every rule of law prescribes how ezobean of

22 bid.

23 Michael BaurG.W.F Hegel Key Concefi edn, Routledge Taylor and Franch Groups 2015) 65.

24 Martin Heidegger, Parvis Emad and Kenneth MElggel's Phenomenology Spifit* edn, Indiana
University Press 1980) 195.
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society has a role to play. The second, how a member of sociefctith response to
norm of law is function of the rules laid down, their sanctions, ttieviy of
enforcement institutions and the inhere complex of social, politicdl other forces
affecting him. The third, how the enforcement institution will iactesponse to norm
of law is a function of the rule laid down their sanctions, the inherent complex alf, soci
political and other process affecting them and the feedback frembers of society.
The fourth, how the law maker will act is a function of the rudéés down for their
behavior their sanctions, the inhere complex of social, political, adexal, and other
forces affecting them and the feedback from rule occupant and braeruThe four
propositions describe the operation of rules and laws in s@éi€hys theory of the
role of law is used to analyze the protection of the rightseafthcare workers in the
COVID-19 vaccination program, especially the rights of healtheasrkers to refuse
the COVID-19 vaccination. The protection of the rights of healthcavekexs is
analyzed from institutions or laws making laws, law enforgenberreaucracies, role
holders and the influence of personal and social forces.

The regulations issued produce the desired results, but theiseftgaend on the
surrounding social forces. People do not see legal product as meity @hissuing
regulations formally but rather than that. The role expeciedoiety is determined
and limited by these social forces, especially the cultustesy® What is meant by
role holders are all citizens, both the community and law enfarderthis case,
regulations, legislation, strategies, and policies as legal proddlbe government are
influenced by other social factors and forée$he legal bases referred to in this case
are article 27 paragraph (2), 28A, 28 G, 28H and article 28I of the 1&4&ittion of
the Republic of Indonesia; article 5 paragraph (3) and article &&gna@h (1), article 4
of Law Number 36 of 2009 on Health; Law Number 39 of 1999 on Human Rights; and
Regulation of the Minister of Health of the Republic of Indonesia NurhBeof 2021
on Implementation of Vaccinations in Context of the COVID-19 Pandéerhie factors
that influence the legal product are the understanding of the commefated to

social, cultural and product are the understanding of the commuladtgddo social,

2Roberts B. Pippin and Otfried Hoffe (edsggel on Ethics and PolitilCambridge University Press
2004), 11.

26 Esmi WarassihPranata Hukum Sebuah Telaah Sosiolo@¥ edn, Badan Penerbit Universitas
Diponegoro 2011) 11.

27 Siti Nurhayati, ‘Social Inclusion For Persons Widisabilities Through Access To Employment In
Indonesia’ (2020) 2 Prophetic Law Review 1.
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cultural, and religious aspects as well as access to informatrovided by the
government and technical instructions for derivatives of these legal products.

The regulation released contain expectation that should be implentgniiegil
subject as role holder. The working of these expectations isndeésl by several
factors. The factors that determine the response given by std&eshaiclude the law
itself, the sanctions contained therein, activities of law enfoeoéragencies and all
social, political and other forces. These changes were causeddiipns generated by
stakeholders against legislators and the bureaucracy. On the other thand,
bureaucratic component also provides feedback to legislators and kbekodders. In
the practice of law enforcement, sometimes there is a cbhéitween legal certainly
and justice. This is because the concept of justice is absinaceas legal certainly is a
normative procedure. In essence, a law enforcement policy indiamtiesnforcement
and peace maintenance because law enforcement is a prbbassionizing the norm
values and real behavior pattern that aim to achieve peace. Legal cendipigtece in
the COVID-19 National Vaccination Program aims to provide pratecto all
Indonesian citizens as stated in the Preamble to the 1945 Constitutloe Republic
of Indonesia that the state’s goal is to protect all Indonebiasd. In justice, this
requires consideration of the freedom of citizens, namely usinggtiits of citizens to
decide for themselves to refuse gifts from the government ataite namely refusing
to receive the COVID-19 vaccine.

Law has several elements, namely statutory law, treaty jaddical law,
customary law and doctrinal laf%.Ideally, these legal elements should not conflict
with each other, either vertically or horizontally between statutory and another.
There is synchronization between other laws and the constitution dbbweelation to
the rights of healthcare workers to refuse COVID-19 vaccinatidrasitbeen regulated
in the article 27 paragraph (2), 28A, 28 G, 28H and article 281e01945 Constitution
of the Republic of Indonesia; article 5, paragraph (3) and aB&learagraph (1) of
Law Number 36 of 2009 on Health; and article 4 and at the right tedeel article 30
of Law Number 39 of 1999 on Human Rights. The right to refuse the CQ9ID
vaccine has constitutional protection from the state but is contrasticle 93 of Law
Number 6 of 2018 of Health Quarantine and article 13A paragraph 4 aoid 5
Presidential Regulation Number 14 of 2021 on Amendments to Presideegialation

28 |shaq,Dasar-Dasar lImu Hukuni2"¥ edn, Sinar Grafika 2009) 245.
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Number 99 on 2020 of the Procurement of Vaccines and Implementation of
Vaccinations in the Context of Overcoming the COVID-19 Pandeiitiese legal
elements are not ideal because there is still conflict betaee Law to the others. The
language used in the law must be clear, simple, precise anbmiatining multiple
interpretations it is a message to the people.

Meanwhile, the implementation of COVID-19 vaccination uses Regulati the
Minister of Health Number 10 of 2021 on Implementation of Vaccinationhé
Context of Combating COVID-19 Pandemic. Based on the interviewshéthlead of
Health Office Kebumen District, Kebumen District Health Cdficarries out tasks in
accordance with regulations and laws by providing sanctions and warming
healthcare workers who refuse the COVID-19 vaccine. Healthpaoéessional
organizations will always support government programs an no healthcakers
refuse to be vaccinated. Based on information from healthcare iwavke refuse the
COVID-19 vaccine, they know the consequences that must be #aBaded on the
interview, the enforcers have not fully carried out the mandate of the laws.

In the role occupant factor, the parties who form and implementatleir
COVID-19 vaccination are local government officials and healéhcaorkers in
healthcare service facilities assisted by Indonesian Natidmal (TNI), Indonesian
National Police and COVID-19 Task Force at the central and rdgienals.
Healthcare workers who refuse the COVID-19 vaccine are gideication by fellow
healthcare workers, sign the refusal form and report it to supieriors. The authority
to impose sanctions and punishments is the law enforcement appénatusalth
office of Kebumen District only gives warnings and educafitn.

The duties and functions of each law enforcing apparatus in superasdg
providing sanctions for healthcare workers who refuse to administema#ions are
inadequate due to the unclear laws and regulations being used. Based intettvithe wi
Head of Health Office Kebumen District and the Chairpersoneofrttionesia National
Nurses Association (PPNI) Kebumen District, the head of headtlssavice facility or

the direct supervisor of the healthcare worker is not authorizechgose criminal

2 Interview with the Head of Health Office Kebumergdency, the Chairperson of the Indonesia
National Nurses Association (PPNI) Kebumen Distenotl healthcare workers who refuse the COVID-19

vaccine.
30 ibid.
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sanctions or fines but exert pressure by imposing administrativécgenonly3! Even
those administrative sanctions are contrary to human rights, the 194&t@iomsand
Law Number 36 of 2009 on Health.

In the supporting facility factor, it includes software (healtle¢ and hardware
(physical facilities such as vaccine, medical device, heaéthsarvice facilities that
support effort to work the law¥. While the supporting facilities include a system for
recording and reporting targets for COVID-19 vaccination and ahweaé human
resource information system. Regulation of The Minister of Héaltmber 10 of 2021
on Implementation of Vaccination in the Context of COVID-19 Pandemic is aaseftw
Based interview with the Head of Health Office Kebumen Regenthe
implementation of the COVID-19 vaccination was carried out in 35 phleladthcare
centers and two government-owned hospitals. Kebumen District goverrimsnt
provided Sinovac for a number of targeted healthcare workers in KebDms&ict
with logistics distribution to the vaccination site escorted lbynents of the National
Police and the National Army.

In the societal factor, law enforcement comes from sowvbigh aims to achieve
peace. Public must have legal awareness. The community problemimgdaw is the
degree of legal compliance: high, moderate or insufficient legaipliance. This
indicates the functioning of the law. The attitude of the public, esibe¢hose of
healthcare workers who obtained no information from the government andoar
given access to information about the COVID-19 vaccine is one offaitiers
inhibiting the law. The healthcare workers who refuse the COVIDel&ine should
receive protection and be given the freedom to choose according to their owondecisi

Culture also has a large function for regulating humans in aatchgl@termining
their attitudes when dealing with other peoffi€ulture establishes rules regarding
what should be done and what is prohibited. Cultural factors in soafetylso an
obstacle to the operation of this law. Javanese culture in KebunsémctDis very

dominant, which it teaches people who refuse the COVID-19 vaccineo reitend

3! presidential Regulation of the Republic of InddaeNumber 14 of 2021 on Amandments to
Presidential Regulation Number 99 of 2020 on thec#ement of Vaccines and Implementation of
Vaccinations in the Context of Overcoming the PamideCorona Virus Disease 2019 (COVID-19), article
13A paragraph 4 and 5 [hereinafter, ‘PresidentadRation’].

32 Soekijo Notoatmojoktika dan Hukum KesehatgRineka Cipta 2010) 95.

33 Interview with the Head of Health Office Kebumeisfict.

34 Satjipto RahardjoHukum dan MasyarakdAngkasa 1986) 88.
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vaccination facilities but there are still healthcare workers who wenaied because
they are afraid and feel insecifeBased on the interviews, the right of healthcare
workers to refuse the COVID-19 vaccine in Kebumen District iggnatanteed and the
protection is ineffective.

The state with its power and citizens with their rights @ gides with different
interest. In handling and preventing the transmission of COVID-19, dkiergment
implements the National COVID-19 Vaccination Program. Someeai§, especially
healthcare workers, have the right to freedom of choice, namelyfjute rthe COVID-
19 vaccine. The middle way to reach an agreement is to commubasdd on the
concept of Hegemony and Domination Theory by Antonio Grani$éiegemony is
the ideal belief of community that encourages government toféag&e and consensus
strategy steps. The ideal belief of the community is thathezak workers have human
rights like other citizens to refuse the COVID-19 vaccine tprogected and respected
and given a sense of security, free from pressure. Meanwhile, begeaof the
government is to protect citizens from the transmission of COMIQvith providing
COVID-19 vaccination through legal, social, and cultural aspects. Inhdgemony
phase, the government seeks to activate hardware and software tools. The laalware
has the ability to force law enforcement by issuing seveves land regulations to
regulate the community in preventing the transmission of COVID-19.

Meanwhile, software works by persuading the public to comply withthe
regulations and protocols through religion, education, socio-culturafaamilly life.
The hegemony of the group means that the group has succeeded in pgrstizeh
social groups to accept the cultural, social, and moral values afrthgl. Hegemony
is a type of intellectual and moral leadership. Consensus thatl@sckeveral types of
intellectual or emotional acceptance of the existing ndfriegemony as a direction
towards the struggle to arrive at a consciousness that is nobasgyl on economic
needs but is coherent in legal, social, and cultural conceptions. tordé@ions of the
COVID-19 pandemic, especially in the COVID-19 vaccination programhéigemony
stage has entered a period of decadent hegemony, a leigah $hiat has reached the
target, but the mass mentality is not in line with dominant thinkecpuse there are

35 ibid.

36 Walter L. AdamsonHegemony and Revolution, a study of Antonio Gramdeolitical and
Cultural Theory(3™ edn, University of California Press 1980) 175.

37 Sulistyo Santosd;pistomologi Kiri(Ar-Ruzz 2003) 89.
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still rejective groups of people. The government is a complexbo@tion of
domination and hegemony or the whole complex of practical and thebratitvities
with the ruling class not only justifying and maintaining its dominanaealso trying
to win approval from the people under control. The state is the coexpparatus of
the government and private institutions consisting of bureaucsatiety and civil
society or hegemonic domination. The government or the state nej@cdey the
ranking class as a minority component in controlling society, reqaipesver block by
maintaining alliances with other groups. They made compromisesdatgdo what
their alliance wanted. Society as proletariat has a dual aesseideas influenced by
the government and their life experiences. In this condition, tleee always
hegemonic groups to elevate hegemony over themselves, so it is netessaunter
hegemony pioneered by organic intellectuals. The consensus betweavehengent
and community groups in administering the COVID-19 vaccine requmesde of
intellectuals. Yet, all men are intellectual, one could theredasg but not all men in
society have the function of an intellecté&Gramsci suggested, "democracy between
the ruling group and the ruled group exists as far as economic devalpphezefore
the law which states its development opens channels for the gdverrenter the
ruling group”. Hence a central mediation is needed, the intedlscire not defined in
terms of personal specificity but functionally and in concretetuigtnal arrangements
that connect them with the entire hegemonic apparatus of the Gtatenunication in
the public sphere is very much needed between the two parties solthemns will be
obtained in protecting and guaranteeing the human rights of healthcare workers

E. Conclusion

Every individual has human rights that can be enforced at any tithdreedom to
take or not to take these rights. The individual freedom to take oo rtake their rights
should be protected by the government as is included in fundamental hights r
namely the right freedom of self-decision making, including rigat to refuse to the
COVID-19 vaccine. Healthcare workers who have a proper unddistpand knowledge
in the field of healthcare and medicine are familiar with vestebn, from the production
process, distribution, licensing, clinical trials to the side effétealthcare worker’s

understanding of the science and knowledge of the COVID-19 vaccine amatckhef

®ibid, 176.
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access to information by the government resulted in a group ofhtea workers
rejecting the COVID-19 vaccine. The right of the healthcaxakers to refuse the
COVID-19 vaccine has been guaranteed by the 1945 Constitution areleent Laws,
but by the government. The regional government, in this case the KebDmstict
Government, does not have the authority to impose sanctions, coerce,nthveate
intimidate these healthcare workers for refusing the COVID&k&ine. Regulation of the
Minister of Health of the Republic of Indonesia Number 10 of 2021 on Impiiatien of
Vaccination in the Context of the COVID-19 Pandemic becomederiafe in the
operation of the law due to the legal factors, law enforcenng@ndstructure, sanctions,
society and culture that hinder the application of law in societg. rights of healthcare
workers to refuse the COVID-19 vaccine are also one of therfathat hinder the
implementation of this Regulation.

In Hegel's Theory, the form of protection for the right to refusaltheare workers
to refuse the COVID-19 vaccine is a rational and actual actidiviae versaif the state
does not guarantee the freedom of the right to refuse the COVIRettne, it becomes a
policy that is irrational. In the conflicts between the govemnaad healthcare workers
who refuse vaccination, compromises and consensus are needed byeditagémonic
Domination Theory initiated by Antonio Gramsci. Vaccination aga@SVID-19 is a
government effort that aims to reduce transmission of COVIDah8 protect the
Indonesian bloodline as stated in the country’s objectives in the Biedamthe 1945
Constitution of the Republic of Indonesia, while the refusal of heahevorkers to
receive the COVID-19 vaccine as a form Human Rights to freeafarhoice which must
be protected and respected by all parties, especially thengoset. The author hopes that
there will be a continuation of the next research related to thél®O vaccination

because there are still other vaccination target groups such as the aideoiyers.

Acknowledgement

The author would like to send an appreciation to the Head of HealibeOff
Kebumen District, Mr. dr. H.A. Dwi Budi Satrio, M.Kes, who provided pasian for the
study; the Chairperson of the Health Professional Organizatiételbumen District and
all his fellow healthcare workers in Kebumen District who have peavihe author with
information and helped on the research and writing process; thet@id Polytechnic

Dharma Patria Kebumen, Mr., Ari Waluyo, S.ST., M.M., who has provided the

216



ISSN: 2686-2379; E-ISSN: 2686-3464

opportunity for the author to teach, research and develop knowledge Bolytechnic
Dharma Patria Kebumen campus, this opportunity is very usefuh&mautthor in the
making of this research; the author’s friend, teacher and inspisatsenior lawyers in
Kebumen District, Mr. Dr. Teguh Purnomo, S.H., M.Hum., M.Kn., who has provided
criticism, input and suggestion on each concept, ideas and recommendatiois to

research that it can be finished properly.

References
Indonesian Legislations

The 1945 Constitution of the Republic of Indonesia.

Law No. 4 of 1984 on Infectious Disease Outbreaks.

Law No. 39 of 1999 on Human Rights.

Law No. 6 of 2018 on Health Quarantine.

Law No. 36 of 2014 on Healthcare Workers.

Law No. 36 of 2009 on Health.

Law No. 24 of 2007 on Disaster Management.

Government Regulation No. 40 of 1991 on Prevention on Communicable Disease
Outbreaks.

Government Regulation No. 21 of 2020 on Large-scale Social Restsdti The Context
of Accelerating the Handling of Corona Virus Disease 2019 (COVID-19).

Government Regulation No. 23 of 2020 on Implementation of The National Economic
Recovery Program in Support of State Financial Policy for Hagdhe Corona
Virus Disease 2019 (COVID-19) Pandemic and/ or Facing Threats That Endanger
the National Economy and/ or Financial System Stability and ShgeN&ational
Economy.

Presidential Regulation of The Republic of Indonesia No. 14 of 2021 anémments to
Presidential Regulation No. 99 of 2020 on The Procurement of Vacairkes
Implementation of Vaccinations in The Context of Overcoming the Pandem
Corona Virus Disease 2019 (COVID-19).

Presidential Decree No. 7 of 2020 on Task Force for The Acceleration of HandhmgeC
Virus Disease 2019 (COVID-19).

Presidential Decree No. 11 of 2020 on Determination of the Corona Wisease 2019
(COVID-19) Public Health Emergency.

Presidential Decree No. 12 of 2020 on Determination of Non-Naturakt@isof Corona
Virus Disease 2019 (COVID-19) as a National Disaster.

Regulation of The Minister of Health No. 10 of 2021 on Vaccination in Gtwetext of
The Corona Virus disease 2019 (COVID-19) Pandemic.

Regulation of The Minister of Health No. 1501/MENKES/PER/X/2010 Qatber, 12,
2010 on Certain Types of Infectious Disease That Can Cause Outlamecks
Effort to Control Them.

Decree of the Minister of Health of the Republic of Indonesia No. 12757020 on
Setting Targets for Corona Virus Disease 2019 9COVID-19) Vaccination.

Decree of the Minister of health of the Republic of Indonesia No. 1275820 on
Determination of Vaccines for the Implementation of the Corona \lligsase
2019 (COVID-19) Disease, 28 December 2020.

217



Prophetic Law Review Volume 3, Issue 2, December 2021

Books

Adamson WL,Hegemony and Revolutipa study of Antonio Gramsci’s Political and
Cultural Theory(3® edn, University of California Press 1980).

Alston P and Franz Magnis Suseitykum Hak Asasi Manusi@Pusat Studi Hak Asasi
Manusia Universitas Islam Indonesia 2008).

Amir A, Bunga Rampai Hukum Keseha@iidya Medika 1997).

Amelin F ,Kapita Selekta Hukum Kedokter@@rafikatama Jaya 1991).

Baur M, G.W.F Hegel Key Concefit* edn, Routledge Taylor and Franch Groups 2015).

Effendi N, Dasar-Dasar Keperawatan Kesehatan Masyaraf@f edn, Penerbit Buku
Kedokteran EGC 1997).

Habermas JJThe Theory of Communicative Action, Lifeworld and System: A Cribfue
Fungsionalist ReasofBeacon Press 1985).

Manan B and Kuntana MagnaBeberapa Masalah Hukum Tata Negara Indonesia
(Alumni 1997).

Martin H, Parvis Emad and Kenneth Malyegel’'s Phenomenology Spi(it*' edn Indiana
University Press 1980).

Suantra INJImu Negara(Uwais Inspirasi Indonesia 2017).

Ishaqg,Dasar-Dasar llmu Hukun@" edn, Sinar Grafika 2009).

Marzuki Suparman, ‘The Perspectives of The Constitutional Court on tH&Riggats, An
Analysisi of Three Descisions of The Contitutional Court: Number B&8J-I1/
2004; Number 102/PUU-VII/ 2009 dan Number 140/ PUU-VII/ 2009" [2013]
Jurnal Komisi Yudisial.

Notoatmojo SEtika dan Hukum KesehatdRineka Cipta 2010).

Pippin RB and Hoffe Oklegel on Ethics and PolitiCambridge University Press 2004).

Pogge T and John RawHsis Life and Theory of Justi¢g®xford University Press 2007).

Rahardjo RHukum dan MasyarakgAngkasa 1986).

Santoso SEpistomologi Kiri(Ar-Ruzz 2003).

Warassih E,Pranata Hukum Sebuah Telaah Sosiolog®® edn, Badan Penerbit
Universitas Diponegoro 2011).

Widodo J,Good Governance: Telaah Dari Dimensi Akuntabilitas dan Kontrol Birokrasi
Pada Era Desentralisasi dan Otonomi Daef@hsan Cendekia 2001).

Wood AW, Hegel’s Ethical Thought1st edn, Cambridge University Press 1990).

Journal

Cerilles MC and Fernan HGOM, ‘Analysing the Interplay between the Raghéalth and
Pharmaceutical Patent Rights in the Introduction of a COVID-1ZMa into the
Philippines’ (2020) 14 International Journal of Human Rights in Healthcare 240.

Grissom J, ‘An Analysis of the Temporary and Lasting EffecthefCovid-19 Pandemic
on International Human Rights’ (2021) 24 Gonzaga Journal of Internatiemal L
178.

Heriyanto DSN and Gui H, ‘Death Penalty Legislation in China kmibnesia Under
International Human Rights Law Perspective’ (2016) 23 Jurnal Hukur@uues
lustum 576.

Nurhayati S, ‘Social Inclusion For Persons With Disabilities Tglo Access To
Employment In Indonesia’ (2020) 2 Prophetic Law Review 1.

Richardson E and Devine C, ‘Emergencies End Eventually: How to rBattalyze
Human Rights Restrictions Sparked by the Covid-19 Pandemic Under the
International Covenant on Civil and Political Rights’ (2020) 42 Michigaurnal
of International Law 105.

218



ISSN: 2686-2379; E-ISSN: 2686-3464

Ryan M, ‘In Defence of Digital Contact-Tracing: Human Rigl&suth Korea and Covid-
19’ (2020) 16 International Journal of Pervasive Computing and Communications
383.

Websites

Anwar Siswadi and Zacharias Wuragil, ‘Survei 20 Pasien TenagasMied! Kota ini
Tolak Vaksinasi Covid-19° Tlempo 8 June 2021) <tekno.tempo.co/amp/
1421711/survei-20-pasien-tenaga-medis-di-4-kota-ini-tolak-vaksinasi-covid-19>
accessed 14 June 2021.

COVID-19 Handling and National Economic Recovery Committee, ‘Daa the
Distribution and Situation of the COVID-19 Virus in Indonesied\id19.go.idl
<https://covid19.go.id> accessed 2 April 2021.

Kebumen Regional Government, ‘Kebumen Tanggap COVID-1Rebgmenkaly
<www.corona.kebumenkab.go.id> accessed 2 April 2021.

Martha Herlinawati, and Endang Sukarelawati, ‘Tenaga Kesehatah Mendapatkan
Vaksin Covid-19’ Antara News 14 March 2021)
<https://m.antaranews.com/berita/2005073/1149939-tenaga-kesehatan-telah-
mendapatkan-vaksin-covid-19> accesed 14 juni 2021.

Rizqy Amelia Zein, ‘27% Penduduk Indonesia Masih Ragu terhadap Véksiid-19,
Mengapa Penting Meyakinkan MerekaThé Conversationl5 January 2017)
<https://theconversation.com/27-penduduk-indonesia-masih-ragu-terhadap-
vaksin-covid-19-mengapa-penting-meyakinkan-mereka-150172> accessed 14

June 2021.
Siti Nadia Tarmizi ‘People who Still Do Not Believe Covid-19 Blocking the
Vaccination Programijetik, 24 March 2021)

<www.health.detik.com/beritadetikhealth/detailartikedccessed 17 April 2021;
Fahrur Rozi, ‘Public Distrust of COVID-19 is 42.4%iputan § 22 Pebruary
2021) evww.m.liputan6.com/news/nasioraaccessed 17 April 2021.

219



