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Abstract

The enactment of Law No. 11 of 2020 on Job Creation
has had an impact on existing laws. One of thectaffe
laws is Law No. 5 of 199®%n the Prohibition of
Monopolistic Practices and Unfair Business Comjmetit
The formulation of the problems that will be disadin
this paper is a). How is the existing condition tbé
authority of the Commercial Court to appeal the KPS
decision after the Job Creation Law? b). what is th
prospect of bringing cases before the CommercialrCo
on monopoly and business competition cases a#teidh
Creation Law? This research uses normative research
with a statutory approach, conceptual approach, and
philosophical approach. Based on the discussiocan

be concluded that, firstly, the existing authortly the
Commercial Court’s continues to expand. Currenths i
believed to settle the objection cases to the KBPU
decision through the Job Creation Law. The Comraérci
Court can examine the formal pleadings and material
facts that form the basis of the KPPU’s decisianthsat
the Commercial Court is not limited in time to cdetpit.
Second, the prospect of the Commercial Court’saityh

in cases of unfair business competition is detezthiby
two factors, namely internal factors in the formtbé
existing condition of the current authority spexfly in

the field of economic law issues, and the conditbn
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A. Introduction

A sound business model based on economic democracy can foster imidstime
country, and Indonesia is no exception. With increased investment, thieah@icome or
Gross Domestic Product (GDP) can increase, because busines®adunctipn processes
are increasingly sophisticated, and household consumption increasediraggofmhe
importance of investment for Indonesia has given birth to regulations thathlart invite
investors to invest in this country, because in it there is convenisingglicity and legal
certainty in investing. This is a direct result of Law No. 11 of 26@Q@ob Creation or
more commonly known as the omnibus law. The philosophical basis oathis lin the
context of establishing a just and prosperous Indonesian Economy basettasilRand
the 1945 Constitution of the Republic of Indonesia.

The Job Creation Law consists of 186 articles that contain ) ¢tgegories,or
combines 10 (ten) fields that have non-uniform legal paradigms thighaim of
harmonization and deregulatidhe 10 (ten) categories are (1) Improving the investment
ecosystem and business activities, (2) Employment, (3) Ease, ctmote and
empowerment of cooperatives and MSMEs, (4) Ease of doing busineBes@ggrch and
innovation support, (6) Land acquisition, ( 7) Economic Zones, (8) Central tGogat
Investment and Acceleration of National Strategy Projects, Iiff)lementation of
government administration, and (10) Imposition of sanctions.

To make it easier for businesses to invest, the Job Creatiochavges, deletes, or
stipulates several new provisions, one of which is regulated in Lawb Mf 1999 on the
Prohibition of Monopolistic Practices and Unfair Business Competifitnus, in this
cluster, the law on the prohibition of monopolistic practices and unfaimdsss
competition is revised.

There are several articles that have been amended. Amended povisstude
Articles 44, 45, 47 as well as the repeal of Article 48. hat#4 paragraph (2) of the
amended version states that businesses may file an objectionGQorttmeercial Court no
later than 14 (fourteen) days after receiving notification ofdéngsion. This article is an

amendment to the old version of Article 44 paragraph (2) which teatdbusinesses can

2 Sri Wiyanti Eddyono (ed.), ‘Catatan Kritis Terhaddndang-Undang No. 11 Tahun 2020 tentang
Cipta Kerja (Pengesahan DPR 5 Oktober 2020)’ (2@dijon 2, 11.

3 The purpose of the Omnibus Bill (Omnibus Law) ésderegulate laws that are not harmonious,
overlapping, Raynaldo Sembiringndonesia’s Omnibus Bill on Job Creation: A Setb&mkEnvironmental
Law?’, (2020) 4 Chinese Journal of Environmentall%v, 98.
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file an appeal to the District Court no later than 14 (fourteeg$ @dter receiving the
notification of the decision.

Based on the above, there is a shift in authority to adjudicate oasbjections to
the decision of the Business Competition Supervisory CommissioRUKBontained in
the work copyright law. The application for objection to the KPPUkgision was
originally the authority of the District Court, which has jurisidio to in enforce laws
under the Supreme Court (MA), now it is the authority of the CamtiadeCourt which is
a special court within the District Court based on copyright law in Indonesia.

With respect to the new authority of the Commercial Court, itmportant to
describe the legality of the transfer of authority, the requingésntr submission of the
reported party and the scope of the examination in resolving appeals. dtimpdstant to
discuss the prospects for the authority of the Commercial Coum ifuture. For example,
there are several cases that have been litigated by compdrtss cases were processed
by the Central Jakarta District Court (PN), consisting ofSemtul City Tbk (BKSL) and
another case. In this regard, it is important to conduct this odstaprovide knowledge
as well as discourse related to the authority of the Comme@uairt to prevent

monopolistic practices and unfair competition.

B. Problem Formulation

Departing from the description of the background of the problem above, the
formulation of the problems in this paper are a). How is the exisimglition of the
authority of the Commercial Court to appeal against the KPPU'sidecafter the Job
Creation Act? b) what is the prospect of bringing cases befor€dhemercial Court on

monopoly and business competition cases after the Job Creation Act?

C. Methodology

This research uses normative research with a statutory approanceptual
approach, and a philosophical approach. The research data used is secataary
consisting of primary, secondary, and tertiary legal materidlesd legal materials were
collected using library resources and also through online seaechéhtsearching. The
collected legal materials are then interpreted qualitatitelyrovide answers to the

problems studied.
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D. Discussion and Results

1. The Present Authority of the Commercial Court in the Apgdication for
Objection to KPPU Decision Post Job Creation Law

Objecting to the KPPU’s decisions is a constitutional right ofplméies in cases
alleging unfair business competition. Objections as legal resiadeenot recognized in
procedural law in Indonesia. The objection as a “legal remedyeéruAdticle 56
Paragraph (2) of Law No. 8 of 1999 on Consumer Protection and Article dgraain
(2) of Law No. 5 of 1999 on the Prohibition of Monopolistic Practices aninBss
Competition. In addition, it is also known in the Supreme Court Regulbloory of
2019 on Amendments to Supreme Court Regulation No. 2 of 2015 on Procedures for
Settlement of Simple Lawsuits.

The objection, according to the above regulation, is a legal remesking
reconsideration of a judge’s decision in a lawsuit. Meanwhile, rdcwp to the
Supreme Court Regulation No. 1 of 2006 on Procedures for Filing an ©bjéatthe
Decision of the Consumer Dispute Settlement Agency (BPSK} istated that
“objection” is an attempt by businesses and consumers who do npt #teeBPSK
decision. In Supreme Court Regulation No. 3 of 2019 on Procedures fay Bilin
Objection to the Decision of the Unfair Business Competition Supeyvisor
Commission, it is stated that an objection is a request for easion at the District
Court submitted by the reported party who does not accept the KPPU’s decision.

The description of the “objection” above can be seen as challenglagah
decision, so according to Adi Susanti Nugroho “objection” is an appgalated in the
civil procedural law applicable in the General CotiThus, an objection is a
constitutional effort to overturn an erroneous decision, so that an objedia legal
remedy is a constitutional right of the parties whose impleatientis guaranteed by
the 1945 Constitution Article 28D paragraph (1) which states that @werlgas the
right to for recognition, guarantees, protection, and fair legahiogy and equal
treatment before the law.

Enforcement of laws in Indonesia is carried out by an independentaudia

Supreme Court and its inferior courts (religious courts, geneoairts; state

4 Adi Susanti NugrohoProses Penyelesaian Sengketa Konsumen Ditinjauktiskim Acara Serta
Kendala Implementasiny@renada Media, 2008) 339. See also, M. Syamsutidie Failure of the Court
to Protect Consumers: A Review of Consumer DisgRésolution in Indonesia’ (2021) 44 Journal of
Consumer Policy 117, 127.
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administrative courts and military courts), and by a Congiitati Court. For order and
certainty in carrying out its functions, the judiciary under thgpaces of the Supreme
Court is distinguished from its authority, both absolute authorityrelative authority.
In addition, for special matters, courts of limited jurisdiction t@nformed in the
above judicial structure, such as the Commercial Court, the Sfar@purt, a special
court within the Religious Courts, and the Tax Court as a counngéd jurisdiction
within the Administrative Court.

The Commercial Court as a special court was not establishadsegarate law,
nor was the determination of its authority based on a special teenegal basis for the
establishment of the Commercial Court and the determination oduitisority is
Regulation in Lieu of Law (Perppu) No. 1 of 1999 on Amendments to the Batolr
Law, which in Article 280 states that (1) the application for aiation of bankruptcy
and suspension of obligation to pay debts as referred to in Chiagtirst and second
chapters are examined and decided by the Commercial Courn withi General
Courts. (2) The Commercial Court as referred to in paragraph (1), apart frovmexa
and deciding the application for declaration of bankruptcy and suspensidebof
payment obligations, is also authorized to examine and decide other cases id thfe fiel
commerce, dictated by government regulation

The existing authority of the Commercial Court is based on selesva) such as
the authority in copyright based on Law No. 28 of 2014, the authority in pasents
based on Law No. 13 of 2016, the authority over brands and geographicaliom$ics
based on Law No. 20 of 2016, the authority over liquidation process dispbizsers
on Law No. 24 of 2004 on the Deposit Insurance Corporation, the authoritydel can
the registration of the Integrated Circuit Layout Design isedaon Law No. 32 of
2000, the authority on Industrial Design is based on Law No. 31 of 200@rninthe
authority to appeal the KPPU’s decision is based on Law No. 11 of 2020 on Job
Creation.

Table 1. Legal Basis of Authority of the Commercial Court

No Legal basis Authority

1 Regulation in Lieu of Law (Perppu) No. Hstablishment of a Commercial Co
of 1999 on Amendments to the Bankrupteyth jurisdiction over Bankruptc

Law and suspension of debt paym
obligations
2 Law No. 28 of 2014 Copyright Authority
3 Law No. 13 of 2016 Patent Authority
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4 Law No. 20 of 2016 Authority over Brand

5 Law No. 24 of 2004 on the DepogMuthority over liquidation proces
Insurance Corporation disputes

5 Law No. 32 of 2000 Authority over Cancellation ¢

Integrated Circuit Layout Desic
registration

6 Law No. 31 of 2000 Authority over Industrial Design
7 Law No. 11 of 2020 on Job Creation Authority to object to the decision of
the Business Competition

Supervisory Commission

Theratio legis of the Commercial Court is not specified in a special law,tdue
the dynamics of the specificity of the fields themselves andcoordance with the
provisions of Article 280 paragraph (2) of Regulation in Lieu of (Berppu) No. 1 of
1999 on Amendments to Bankruptcy Laws, which opens up new opportunities for the
commercial court. The opportunity is wide open without having to changéhe
forming the basis for the authority of other Commercial Courtgs. ddétermination of
authority, which is spread out in several special field regulgtioas be seen as a
special feature attached to the Commercial Court as a special cofirt itsel

The authority of the Commercial Court to reconsider the KPPUGso®a is the
authority that originally existed at the District Court inderito which was the
Commercial Court. This transfer of authority, in the text ofJibie Creation Law, is not
accompanied by reasons for the change, or consideration of the trnpéanhile no
original intent was found from the transfer of authority, ldges ratioaccording to the
author is an effort to improve the quality of evidence in the ComaléCourt, because
Commercial Court judges are generally accustomed to dealingcantimercial cases,
so that the trial process in Commercial Courts become comprebderasid the
complexity of commercial cases can be resolved properly. Andtimgy that forms the
basis of thdegis ratiois that the General Court is less precise in trying hinaumsz of
his heavy workload, as well as difficulties in examining and dilegi business
competition cases which are quite complex, resulting in biased decisions.

Thirty (30) days after a business receives notice of the K&Rdcision, the
business is obliged to implement the decision and report it. HowéVeusinesses
object, then 14 (fourteen) days after receiving notification otidaesion, they can file
an appeal to the Commercial Court. According to Article 12gvaph (2) Government

5 Ministry of Law and Human Rights, ‘Naskah AkaderRidU tentang Cipta Kerja’ (2020) 1964.
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Regulation No. 44 of 2021 on the Implementation of Prohibition of Monopolistic
Practices and Unfair Business Competition states that qasm@ntee of compliance
with the Commission’s decision containing administrative actinrtke form of fines,
the reported party must submit sufficient bank guarantees, at 2986t (twenty
percent) of the value of the award, at most within 14 (fourteen) mgrétays after
receiving notification of the Commission’s decision.

The fourteen (14)-days limit time for filing an objection to thePKPs decision,
is also the maximum time limit for submitting a 20% (tweng&rgent) guarantee, so
that the guarantee can be said to be a requirement in filing ertiobjto the KPPU%
decision, which is intended as a guarantee of compliance bypbee® party. to the
KPPU’s decision. The submission of this guarantee is not acqueesce KPPU’s
decision before it becomes permanent legal force, so that théf@iot presumption
of innocenc€ is respected. This guarantee shows KPPU’s pessimism about the
effectiveness of its own decision, so that it is deemed necegsagyarantee the
propriety of the reported party against it. The question is if tRRWs decision is
annulled, what is the process and mechanism for returning the furidsatreabeen
deposited with the state treasury to the reported party?AsTbige of the problems that
needs to be solved. If this guarantee is forced to be applisthetessary to include in
the decision of objection or cassation that the guarantee fund mustubeed 14
(fourteen) days after the decision of objection or cassatissugd. In this regard, it is
important for the KPPU to promulgate regulations related to teahgiadelines and
instructions for implementing the refund of the guarantee fund.

The examination of appeals to the KPPU’s decisions at the Caian@purt on
the aspect of settlement time is different from the examimait the District Court in

the past, this can be seen in the table below:

6 This is reinforced by the explanation of Governm@agulation No. 44 of 2021, s12 (2), of which
states that the obligation to provide bank guaemite not required if the Business accepts andeimehts
the Commission's decision and does not file anaioje to the Commercial Court or the Supreme Cofirt
the Republic of Indonesia.

" This principle is a general principle in procediaav because it is regulated by Law No. 48 of 2009
on Judicial Power, s 8 (1), which states that epengon who is suspected, arrested, detained,quiask or
brought before a court must be considered innodesfigre a court decision declares his guilt and has
obtained permanent legal force. As a general griacthe principle of presumption of innocence &mpto
all case criminal proceedings. E. Nurhaini ButaabutPrinciple of Unguilty Presumption: Its Applizn
and Regulation in Civil Procedure Law' (2011) 1118)nal Dinamika Hukum 470, 470.
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Table 2. Comparison of the time for Completion of Objectionsd the KPPU’s
Decision

Law No. 5 of 1999 Law No. 11 of 2020

Article 45

(1) The District Court must examine tt{g) The Commercial Court must examine
objections of the businesses as referred to inthe objections of the businesses as
Article 44 paragraph (2), within 14 referred to in Article 44 paragraph
(fourteen) days from the receipt of the (2) within 14 (fourteen) days from
objections. the receipt of the objections.

(2) The District Court must render a decisi(®) Parties who object to the decision of
within 30 (thirty) days from the the Commercial Court as referred
commencement of the examination of the to in paragraph (1) within 14
objection. (fourteen) days may file an appeal

(3) Parties who object to the decision of the to the Supreme Court of the
District Court as referred to in paragraph Republic of Indonesia.

(2), within 14 (fourteen) days may file &) Provisions regarding procedures for
appeal to the Supreme Court of the examination at the Commercial
Republic of Indonesia. Court and the Supreme Court of the

(4) The Supreme Court must render a decisionRepublic of Indonesia are carried
within 30 (thirty) days from the receipt of out in accordance with the
the cassation request. provisions of the laws and

regulations.

There is no time limit for the Commercial Court to resolve dimas from
businesses to the KPPU's decision, only within 14 (fourteen) dagisthé application
is received, the Commercial Court is obliged to start an exatian. There is no time
limit for the settlement of the objections requested above yfitsticause the workload
of the Commercial Court is not as heavy as that of the Dig€oart, so it can realize a
fast and efficient settlement as required in commercial disfaurtd in accordance with
the principles of fast, simple and low-cost adjudication, without e given a time
limit as in the District Court.

Second, because the Commercial Court is given discretionary aythorit
examine the formal and material aspects of the facts whéctharbasis for the KPPU'’s
decision® So that 30 (thirty) days is not enough to conduct an examination atthies
aspects in order to find justice. The examination carried out by the Comin@oarais
thorough, like handling a dispute from the beginning because it doescust dn the
point at which the objection was filed. This indicates that thereisespect for the

KPPU’s decision. Unlike in America where the court respectefdete or comity) to

8 Government Regulation No. 44 of 2021 on the Im@etation of the Prohibition of Monopolistic
Practices and Unfair Business Competition, art(2)9
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the decisions of the Federal Trade Commission (FTC). If the findst an error in the
examination procedure at the FTC, the decision is not annulled butasded to the
FTC for re-examination according to the procedure.

The Job Creation Law does not limit the time for the settleroeabjections to
the KPPU’s decision in the Commercial Court, but through Articledragraph (3) of
Government Regulation No. 44 of 2021 on the Implementation of the Prohibition of
Monopolistic Practices and Unfair Business Competition, the timie is set, namely a
minimum of 3 (three) months and a maximum of 12 (twelve) months. é&tections
are very loose when compared to the restrictions in Law no. 5 of 19%fréf is no
prohibition on the time limit for ruling on objections to the KPPU'’s sieci, as long as
there is no restriction in the work creation law, it is peribissif it is based on the
maxim of Islamic law which states “the law of origintieat everything is permissible
until there is a reason that forbids ¢

Parties may appeal Commercial Court decisions to the SupGzug (MA).
Within fourteen (14) days from the receipt of the cassation reghesSupreme Court
is obliged to start conducting the examination, but there is no itiitefdr completing
it, which is different from the previous provision, where the Suprémat must issue
a decision within 30 (thirty) days. There is no time limit foe settlement at this level
of cassation, which correlates with Article 15 of Supreme CouguR8on No. 3 of
2019 on Procedures for Filing an Objection to the KPPU’s Decision vetétas that
appeals of decisions on objections, the Reported Party and/or KPPhhlgafile an
appeal to the Supreme Court as a last resort. Because tagorassa last resort, even
though the Supreme Court is a judex juris, it is given ampletomesolve it, but that
does not mean delaying in delivering justice, because it is anidejfgistice delayed
is justice denied)!

Efforts to appeal without time limit, can ameliorate effnag in commercial
dispute resolutions. Efficient and fair dispute resolution is an impbgrinciple to be
realized in the petition for objection to this KPPU’s decision. Intaddi uncertainty

remains about return of the 20% (twenty percent) guarantee fund dhe i@mgue

® Alum Petronella Simbolon, ‘Komisi Pengawas Pergain Usaha Dalam Penegakan Hukum
Persaingan Usaha’, (2008) 20(3) Jurnal Mimbar Huk&®, 464.

10 Jalaluddin Abdurrahman al-Suyuthil-Asybah wa al-NadhaigDar Al-Fikr, 1996) 82.

11 Tania Sourdin and Naomi Burstyner, ‘Justice Detaye Justice Denied’ (2014) 4(1) Victoria
University Law and Justice Journal 46, 47.
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status of the business due to the uncertainty of the cassati@oddoeing issued.
Based on this, the existence of the guarantee is not reatistipply. If the aim is to
ensure the compliance of businesses with court decisions. Courté pslcial power
have a complete set of tools to make these decisions effectivealel businesses
obey them, without such guarantees.

The appeal, the last legal remedy in the petition for objectiomeoKPPU’s
decision, means closing the door on judicial review (PK) as anoedinary legal
remedy for the parties. This injures the sense of justice opdinges, because the
existence of PK is guaranteed by Law no. 14 of 1985 as amended inthld.a%vof
2004 on the Supreme Court, which, under Article 67 states that “apphsafor
reconsideration (PK) can be filed against civil cases that blateened permanent legal
force”. Article 24 paragraph (1) of Law No. 48 of 2009 on Judicial Pewalso states,
“court decisions that have obtained permanent legal force, thespadncerned can
submit a judicial review (PK) to the Supreme Court, if there camain things or
conditions specified in the law.”

Article 15 of the Supreme Court Regulation No. 3 of 2019 above is adbrm
defiance of Article 67 of Law No. 5 of 2004 and Article 24 paragraplof(Law No.
48 of 2009 which is hierarchically highét.Theoretical disobedience to the law
according to Ronald Dworkin has 2 (two) different dimensions, namedwy atitude
towards the law that is contrary to conscience (conscientious disabe), and as an
attitude of disinterest in the lal¥.In these two dimensions, the limitation of legal
remedies against objection decisions is disobedience in the dimensgiaiiffefence to
the law which is hierarchically higher.

2. The Prospect for Commercial Court to Resolve Monopolistic Ractices and
Unfair Business Competition after the Job Creation Law
The Commercial Court is a species, while the District Caud genus? This

means that the Commercial Court is a court of limited jurissfiadf the District Court.

2 Hierarchy is the ordering of laws and regulatiavisich in discussing it must also discuss the
theories from Hans Kelsen Hans Nawiasky which urelehe order model adopted by Indonesia today.
Bivitri Susanti, ‘Menyoal Jenis dan Hierarki Peratu Perundang-undangan di Indonesia’ (2017) 1(2)
Jentera Journal 128, 130.

13 Ronald Dworkin;Taking Rights SeriouskGerald-Duckworth, 1977) 26.

14 Genus means general, as revealed in the dictionstaof authority is a genus consisting of three
different species, namely (1) beyond authority; ¢@8hfuse authority; (3) act arbitrarily”. Enrico raban
Simanjuntak, ‘Examination to Determine the PreseoceéAbsence of Abuse of Authority according to
Government Administration Law’ (20180) 7(2) Jurkalkum dan Peradilan 237, 239.
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Special Courts are courts that have the authority to examineahdadecide certain
cases which can only be established within one of the judicial bothdsr the
Supreme Court as regulated by I&w.

The existence of a court of limited jurisdiction is not a newgHhbr Indonesia.
History shows that these courts were once formed to examohelecide on certain
cases or subjects, for example at the beginning of independence knthernSagapraja
Court and the Customary CodftDuring the reformation period, after Law No. 35 of
1999 on the Amendment to Law No. 14 of 1970 on the Basic Provisions of Judicia
Powerl’ seven courts of limited jurisdiction have been formed in Indonesia, pamel
the Juvenile Court, Commercial Court, Human Rights Court, Corruption ,Court
Industrial Relations Courts which are within the General Cd&i8aria Courts/Sharia
Courts within the Religious Courts, and Tax Courts within the SAdtinistrative
Courts?® The placement of courts of limited jurisdiction in the 4 (four) courts above has
fulfilled the constitutional requirements, so that its existesceonstitutional. Except
for the tax court which requires further research, becauseutisstilly it is under two
roofs, namely judicially under the Supreme Court, while organizatiortai under the
government (minister of financéy.

Observing the authority of the Commercial Court, which is alvexymnding, is
evidence that economic and legal issues are becoming increasongiyex. Therefore,
it is necessary to have a special institution that is compigteasolving disputes that
arise from it, with the aim that the decision issued can reflect a senstic# pesulting
from a fair process as well. In addition, these courts provide mqreditious relief.
Because the business character requires an efficient but still faiosoluti

The authority of the Commercial Court is open to expansion. This is as mentioned

in the previous section, namely Article 280 paragraph (2) of Perppu Nf 1999 on

15 Explanatory Notes to the Law No. 48 of 2009 oniciatl Power, point 8. Jimly Asshiddigie,

‘Pengadilan Khusus’ in Hermansyah and others (étisgm Putih Pengadilan KhusySekretariat Jenderal
Komisi Yudisial Republik Indonesia, 2013) 3.

% Hamdan Zoelva, ‘Konstitusionalitas Pengadilan Kisisn Hermansyah, Imran, Elza Faiz, Dinal

Fedrian (eds.)Putih Hitam Pengadilan Khusu$&ekretariat Jenderal Komisi Yudisial Republik dndsia,
2013) 171.

7 Currently, it has been changed to Law No. 48 @®6n Judicial Power.
18 This is in accordance with Law No. 48 of 2009 odidial Power, s 27, which states that special

Courts can only be formed in one of the judicialismnments under the Supreme Court.

19 Muchsin,Independent Judiciary After Amendment to the 19dBs€tution According to Law No.

48 of 2009(Untag Press 2010). See also, Explanatory Notes 2@ (1) of the Law No. 48 of 2009 on
Judicial Power.

20 aw N. 14 of 2002 on the Tax Court, s5.
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Amendments to the Bankruptcy Law, stating that the CommeroaitCalso has the
authority to examine and decide other cases in the commercial Bdose stipulation
is carried out by government regulations.” This language isldloe for the expansion
of the authority of the Commercial Court to be carried outtah@ in accordance with
the development of economic law, if it is determined by laws and regulations.

The expansion of the authority of the Commercial Court is notegntiver the
emerging legal issues but can be in the form of a transitoon fhe judiciary or other
institutions. Such as the authority to appeal the KPPU’s decisidmnsh v a transition
from the District Court. The Commercial Court may examineftihmal and material
aspects of the facts which are the basis for the KPPU’s decision. The Gonah@Geurt
examines cases as if the case has never been resolves KiPRPU, thus the KPPU'’s
examination which has given birth to a decision is considered to have exasted.
This is because the basis for KPPU to issue a decision candxaméned by the
Commercial Court, both on the formal side and on the materiattadpesuch an
examination, because the Commercial Court is domicilgddex factj the reported
party may present fact witnesses, expert witnesses, or add@iodance to support his
arguments.

Article 19 paragraph (4) Government Regulation No. 44 of 2021 itpslated
that “unless otherwise stipulated in this Government Regulation, theedgure for
examining objections at the Commercial Court is carried outdnrdance with civil
procedural law.” This provision was later confirmed in the Circulatter of the
Supreme Court No. 1 of 2021 on the Transfer of Examination of Objectotiget
Decision of the Business Competition Supervisory Commission to the Eamniain
Court, it is determined that “unless otherwise stipulated by Mawl1 of 2020 on Job
Creation, the procedure for considering objections to the KPPU'’s aledssi the
Commercial Court is carried out in accordance with Supreme Gagtlation No. 3
of 2019 on Procedures for Filing Objections to the Decisions of the Bssine
Competition Supervisory Commission and instructions for its implementation”.

Article 12 of Supreme Court Regulation No. 3 of 2019 above stipulateththat
examination of objections is carried out only based on a copy of RIS Decision
and its case file. Theoretically, however, the position of the Geneied Court as judex

facti in the examination of the objection, the opportunity to presetmesses and
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expert witnesses as well as additional evidence should be possthle context of a
complete and complete examination, both in the formal and material aspects.

The authority of the Commercial Court in considering objections taggetie
formal and material aspects of the facts which are the tmasise KPPU’s decision is
the same as having the authority to handle unfair business compé&xamination of
the formal and material aspects of the facts that form this bathe KPPU’s decision,
opens space for the Commercial Court to repeat what has been d&mPby The
KPPU’s examination until the decision is made ultimately imv&@he granting of such
authority to the Commercial Court can be seen as a signahthétgislature secretly
not only want the Commercial Court to have authority over the ammgahst the
KPPU’s decision, but more than that, namely, to have the authoritijaialle
allegations of unfair business competition.

It is time for KPPU to exercise its authority to examine aunfbusiness
competition, although in the Cassation process for the KPPU’'s DecigB% were
upheld by the Supreme Court and at the Judicial Review stage, 8KPRif’'s
decisions were uphefd,because its independence is doubtful. KPPU should stand as a
prosecutor, just as the Corruption Eradication Commission (KPK) ané&itiaacial
Services Authority (OJK) carry out their functions and authorithil&/the power to
adjudge, it is important to be handed over to the Commercial Court.

The transfer of authority to adjudicate unfair business competitisesda the
judicial power, because in this institution there is the principjadicial independence
(independent judicial power) and there is a Judicial Commissionnthattains and
upholds the ethics, dignity, and behavior of judge€ghis guarantee of independence is
the basis for an ideal judicial authority authorized to adjudicatescaf unfair business
competition. The independence of the judiciary is guaranteed constitlytidyah on
the institutional and personal levels. Institutional independence philosdylaicat to
guarantee the freedom and independence of the judiciary in carnyinigs aole to
uphold justice and the law. Meanwhile, personal independence aims to puelgas

from external influences, politics, economics and wofrfies.

21*FGD Kewenangan Pengadilan Niaga dalam Mengaditn®honan Keberatan terhadap Putusan
KPPU'  (2021)  <ttps://kppu.go.id/blog/2021/08/fgd-kewenangan-@atilan-niaga-dalam-mengadili-
permohonan-keberatan-terhadap-putusan-kppotessed 12 September 2021.

22 Hamdan Zoelva (n 16) 168-169.

2 ibid 169-170.
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Unfair business competition as special cases are importantésdieed through
the Commercial Court as a court of limited jurisdiction due to dbestitutional
guarantee of its independence, and because of the urgency of tlemcexist the
special court itself which sociologically is a real needlfier settlement of certain cases
in certain time, so that the settlement of the case carabveed out professionally,
quickly, precisely, simply and at low cost.

To support the professionalism of the Commercial Court as a cblirhited
jurisdiction in resolving special cases in the field of unfair lessncompetition, the
appointment of ad hoc judgé&sboth permanent and temporal, has the opportunity to be
carried out in accordance with Article 32 of Law no. 48 of 2009 whidessthat ad
hoc judges can be appointed to special courts to examine, hear, andcdsesi¢hat
require expertise and experience in certain fields within a certain perimaeof

The opportunity to appoint ad hoc judges to the Commercial Court, acceoding
the author, based on good judges are not born but made (good judges are rmttborn,
are created through a sound system of recruitment, selectiorraamidd)?® does not
need to be implemented. Career judges who have had enough coachiragramgl dn
actual issues in the field of competence so that their abildmginue to grow.
Guidance of judges is important to review their academic backgroufatilitate the
coaching process itself, such as having a business law backgnodifthéng taken
competition law courses and compiling a final project in the fieldbusiness
competition law. As one piece of information, even though they are ioudiress law
study program, not all of them compose a business competition foyatpand not all
take business competition law courses, because this course inlasena@d sharia
faculties is elective.

Rationalization of authority over business competition cases taabsferred to
the Commercial Court, in line with the existence and authorityrtently has. The
existence of the Commercial Court is currently inhabited by HuResources (HR)
who:?® 1) have experience as judges in the general court environment;v@) ha

dedication and mastery of knowledge in the field that are witl@rstope of authority

24 Ad hoc judges are judges who are temporary inraatino have expertise and experience in certain
fields to examine, hear, and decide on a case wdqmseintment is regulated by law. Law No. 48 of 200
Judicial Power, point 9.

25 Hamdan Zoelva (n 16) 178.

26 Law No. 37 of 2004 on Bankruptcy and SuspensioDeift Payment Obligations, art. 302.
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of the Commercial Court; 3) authoritative, honest, fair, and not repdtenand 4)
have successfully completed a special training program as a judgeaitting Court.

The requirements to become a judge of the Commercial Court abovettsitow
the recruitment process has been well-considered, and the jualgeted have gone
through a coaching process. Thus, the judges of the Commercial lu@tgone
through the process of good judges are not born but made. The Human Re$tRjces
of judges at the Commercial Court are currently very mucheteddring the business
world that has penetrated the digital sector with all itspierities. The complexity of
the current economy requires selected human resources to handés@lad the legal
issues that arise.

The existing condition of the Commercial Court above is an intefabr
determining the prospect of its authority in future business congpetitises. The Job
Creation Law has begun to realize the importance of business cionpesses to be
resolved by a special court, although currently it is only an abretd the KPPU’s
decision related to business competition. However, this is an ¢agly ® involve the
Commercial Court fully in business competition cases.

In addition to internal factors, there are also external factors tivat aethe basis
for the Commercial Court to prosecute unfair business competitidreifuture. This
factor is the existing condition of KPPU as the current authiiiz&titution which has
not fulfilled the due process of law so that it can give rise &sdnl decisions. In
principle, KPPU is a complementary state institution (stasgiary organ) which has
the authority based on Law no. 5 of 1999 to enforce the law on busimagetition?’
State auxiliary organs are state institutions that wemaddroutside the constitution
and is an institution that assists the implementation of the dotiélse main state
institutions (executive, legislative, and judicial) which are ofééso called quasi-
independent institutions of the state (quasi-st&t@he role of a quasi-independent
(quasi) state institution is important as a responsive effortcéamtries that are

transitioning from authoritarianism to democragy.

27 Budi L. Kagramantp‘Implementasi UU No. 5 Tahun 1999 Oleh KPPU’' [20GK]rnal lImu
Hukum Yustisia 1, 2.

28 Jimly Asshiddigie Perkembangan dan Konsolidasi Lembaga Negara PastariRasi(Konpres,
2008) 24.

29 Andi Fahmi Lubis and Ningrum Natasya Sirélykum Persaingan Usaha. Antara Teks & Konteks
(Komisi Pengawas Persaingan Usaha, 2009) 312.
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The KPPU is the overseer of the business climate, but its aytlesadgeeds its
advisory function. Because KPPU has the authority for investigaitoves{igation
function), investigators, examiners, prosecutors (prosecuting functidpjdi@ators
(adjudication function) as well as consultative functions in enforcingnéss
competition laws? This authority is contained in Article 36 of Law No. 5 of 1999 on
the Prohibition of Monopolistic Practices and Unfair Business Competition.

Referring to the concept of the criminal justice system, ahbe system of
power to enforce the law is realized by 4 (four) subsystems, nimely

1). The power of “investigation” (by the investigating agency/institution),
2). The power of “prosecution” (by the public prosecutor’s body/institution),

3). The power of “judgment” and rendering decisions/criminals” (by the prgigi
4).The power of  “implementing criminal decisions” (by  the
agency/implementing/executing apparatus). Contextualized to KPRidptetor

the power, “executing KPPU’'s decisions,” KPPU has power in 3 (three
subsystems at the same time to enforce business competitisn lamely the
power to conduct investigations and investigations, prosecution power, and
decision-making power.

Three branches of power under one body do not meet the elementspobcess
of law. Due process of law is translated by the term due ggdc€&he opposite of due
process of law is arbitrariness. Due process of law is aitditstal guarantee to
ensure a fair legal process because with a fair procedtme, substantive decision is
more likely to be realized. Due process of law is a constittignarantee that
confirms that the law is enforced rationally and not arbitraaihg full of certainty.
Article 28D of the 1945 Constitution paragraph (1) states that evehamthe right to
fair recognition, guarantees, protection, and legal certaintyedisas equal treatment
before the law. The basis of the due process of law philosophgsdtanatural law
which postulates the due process of law philosophy is nothing but jugtich is
inherent to humans in defending their rights and freedoms.

Due process of law in the perspective of Human Rights (HAMprihe

implementation cannot be separated from human rights, because dus pfde@sis

30 Binoto Nadapdagilukum Acara Persaingan Usaha Pasca Putusan Mahkdafoalstitusi(Pranada
Media Group, 2020) 37-40. See also Adis Nur Haya#halisis Tantangan dan Penegakan Hukum
Persaingan Usaha Pada Seks€ommerceali Indonesia’ (2021) 21(1) Jurnal Penelitian HukDa Jure
109, 199.

31 Barda Nawawi AriefKapita Selekta Hukum Pidana tentang Sistem Peradiaana Terpadu
(Badan Penerbit Universitas Diponegoro, 2006) 20.

32 Mahrus Ali, ‘Pengawasan Peredaran Barang Cetakam Process of Law dan Hak Atas
Kebebasan Mengeluarkan Pendapat’ (2011) 8(4) JKvadtitusi 521, 526.
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human rights itself. Due process of law are basic procedigladsrto ensure the
implementation of fair judicial procedurgsProcedure is the heart of law; procedure is
the heart of law. Because from a good procedure justice witlobe. For example,
there are several cases that have been resolved where conwlansescases were
processed by the Central Jakarta District Court (PN). Corgsist PT Sentul City Tbk
(BKSL), PT Hanson International Tbk (MYRX), PT Global Mediacom TBMTR),
PT Trans Retail Indonesia, and PT Ace Hardware Indonesia Tbk§AQEthe cases
litigated by these companies, some of them have been completedmmutige still in
process. The property development company Sentul City was subdrforuptcy by
its creditors, namely Ang Andi Bintoro, Meilyana Bintoro, Jimmy Biot Denny
Bintoro, and Linda Karnadi. The bankruptcy lawsuit from the Bintoro fawias
submitted to the Central Jakarta District Court Commerc@alrCon August 7, 2020
with case number 35/Pdt.Sus- Bankrupt/2020/PN Niaga Jkt.Pst. In thermppétition,
one of which asks the panel of judges to accept and grant the petitioankruptcy in
its entirety. And ask Sentul City to be declared bankrupt with ladl kegal
consequences.

The urgency of procedural law is recorded in Islamic history, Vidastyidina Ali
had a case related to his armor which was in the hands of a dimfiohei. After
completing the case, both went to Judge Suraih. In the litigationgs;,o8ayyidina Ali
proved that the armor belonged to him with two witnesses, namelydBayyiasan
who was his son and Qanbar who was his slave. However, Judge Sueatkdre]
Sayyidina Hasan’s testimony because he was related by bloagyii®a Ali3* Islam
does not accept the testimony of a person who betrays a manamnan, nor does it
accept the testimony of a person who harbors hatred for his Mbsbitiher and does
not accept the testimony of a child against his parents aneshmaony of a parent
against his child. At the trial, because Sayyidina Ali did nofilifulfe elements of the
procedure, he was defeated by a dhimmi infidel.

Sociologically, due process of law, can lead to abuse of power or abpsweer.
The party who can be harmed is the business. This can lead to arthynhedlunfair
business climate. It is not the ease of doing business thatamaibtas the basis for

33 Christoph Grabenwarter, ‘Fundamental Judicial d&rdcedural Rights’ in Dirk Ehlers (ed),
European Fundamental Rights and Freeddids Gruyter 2011) 151. Bagir Manan and Susi Dwiijdati,
‘Konstitusi dan Hak Asasi Manusia’ (2016) 3(3) Ratigran Jurnal llmu Hukum 44853.

34 Sayyid SabigFikih Sunnah 14Mudzakir A.S., Almaarif 1988) 64.
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thinking in Law No. 11 of 2020 on Job Creation was promulgated, but it wasildif
to do business due to chaos within the KPPU itself. The currenttatreess of
investment does not only rely on the sector of political stabihity security or low
labor wages, but also must provide reliable, reliable, effectivegHimient means of
resolving business disputes. From the outset Adam Smith, having whatethnly

peace, light taxes, and an acceptable judiciary are neededviieelbe poorest
countries to the most prosperous countries; the rest depends on naturaffactors.

The minimal elements of the due process of law are hearing, elpde$ense,
evidence, and a fair and impatrtial court (hearing, legal counsehsdefevidence and a
fair and impartial trial®® The element that has not been fulfilled by KPPU is the
existence of an impartial or impartial court. There is a atndif interest when KPPU
exercises its authority. This is due to the fact that 3 €)hsebsystems of business
competition law enforcement are under KPPU. The team of invessgatmr carry out
investigations to carry out inquiry, the investigation is in the lagason Division
under the auspices of the Deputy for Law Enforcement, which iseatdirm of the
KPPU. Meanwhile, the KPPU itself acts as a judge in decidiegunfair business
competition.

The conflict of interest was felt when the commission sessiahed. KPPU
does not justify the results of inquiry and investigations by ita subordinates, of
course it undermines the authority of KPPU and KPPU can be seen as an inshiaition t
does not have credibility in carrying out its authority. Justifyingan spawn the view
that KPPU is not neutral and has no integrity.

Bagir Manar’ said that the panel of judges was seen as not being neutral or
taking sides for several reasons, including: 1). The influenceweémpwhere the panel
of judges is powerless to face the will of the higher power hqlbeth from within the
judiciary itself, as well as from outside (e.g., from governorgemes, ministers and
others); 2). Public influence. Excessive public pressure can caauserfanxiety to the
panel of judges concerned so that they give decisions that acedrdance with the

public coercion concerned. 3.) Influence of parties. The influenceeopdities can

35 Adi Sulistyono, ‘Pembangunan Hukum Ekonomi untukrdukung Pencapaian Visi Indonesia
2030’ (Speech on the Inauguration of Professor adnémic Law at the Faculty of Law, Sebelas Maret
University, Surakarta, 2007) 50.

3¢ Heri Tahir, Proses Hukum yang Adil dalam Sistem Peradilan Riddn Indonesia(LaksBang
Presindo, 2010) 22-23.

37 Bagir MananSistem Peradilan Berwibawa (Suatu Pencari@#) Ull Press 2004) 20-12.

166



ISSN: 2686-2379; E-ISSN: 2686-3464

come from certain primordial relationships, or because of the carratieation of the
case. The case is a commercial commodity, the one who pays more will be won.

KPPU has its capacity as a quasi-judicial in resolving unfainbss competition
cases. The signs that the judges are not neutral can be used/ze #malquasi-judicial
process at KPPU. KPPU is not neutral because there is infldesroeone party,
namely the investigator (prosecutor) who is a member of theUKRelf. The
settlement of unfair business competition cases is carried can bylversarial process
(conflict) between the investigator (KPPU) and the reported fauginess) which
results in a zero-sum decision. Acting as a judge should be a ributtgdarty not part
of either party.

The independence of the judiciary has 2 (two) aspects, nafBlynstitutional
independence, structural independence, external independence, or collective
independence; and 2) Individual independence, internal independence, functional
independence, or normative independence. Personal independence can also be seen
from 2 (two) points of view, namely the independence of a judge aghmsfluence
of fellow judges or colleagues, and substantive independence, namelgi¢hendence
of the judge from any power, both when deciding a case or whemncpout his duties
and position as judges.

Measuring KPPU’s independence with the independence measure alRiMd. K
has not maintained its internal independence, because the individuals twwhas ac
investigators (prosecutor) are the Deputy for Law EnforcemectioBe which is an
internal part of KPPU. There is a very close relationship betweesstigators and the
commissioners of the KPPU in an institutional structure.

In order to ensure the realization of the due process of law, therigyito decide
or try the KPPU needs to be transferred to the Commercial @sutihe holder of
judicial power whose neutrality and independence are constitutiogadyanteed in
upholding law and justice in the field of business competition®*{aihere is also a
Judicial Commission authorized to uphold the honor and nobility of the digndy

behavior of judges in Indonesia, including commercial judges.

38 Firman Floranta Adonara, ‘Prinsip Kebebasan Hakimtam Memutus Perkara Sebagai Amanat
Konstitusi’ (2015) 12(2) Jurnal Konstitusi 217, 225

3% Jawahir Thontowi, ‘Kedudukan dan Fungsi Komisi ¥ial Republik Indonesia’ (2011) 18(2)
Jurnal Hukum 285, 290.
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The realization of a due process of law, justice is easieppgmach. Justice is
one of the goals of law. In Islamic law, the purpose of lawaked maqgasid al-
syari'‘ah. Jasser Audah classifies classiocahgashid al-syari’ahcovering 3 (three)
levels of necessity: al-dardriyyah (necessity/primary), -hagjiyyah
(necessity/secondary) and al-tahsinyyah (luxury/secondary). Ehels| of al-
darariyyah (necessity/primary) by experts are divided into 5 (five), ng{a) hifz al-
dn (religious preservation), (b) hifz al-nafs (life preservatior), Kifz al -mal
(preservation of property), (difz al-’agl (preservation of reason) and (e) hifz al-nasl
(preservation of offspring). And there are also addmifg al-'ird (preservation of
honor)# andal-'adl (justice)*

The transfer of authority to adjudicate unfair business competitisesda the
Commercial Court, is at the level of necessity based onnthgasid al-syari’ah
classification above, because with this transition, justice i rikely to be realized,
because there is a guarantee of the neutrality of the judds&ain, there is a maxim
that reads ma la orphanul obligatory illa bihi fahuwa obligatory (all teeequisites for
the completion of obligations, then the law becomes obligatory ak*WEktablishing
justice is an obligation in Islarfé The existence of facilities that guarantee the
realization of justice is also an obligation. If the transfeawthority to settle cases of
unfair business competition to the Commercial Court is a moeetefé means of

realizing these obligations, then the transfer is obligatory to do.

40 Jasser Audaylagasid al-Shariah as Philosophy of Islamic Lawyast&ms Approactinternational
Institute of Islamic Thought, 2007) 3-5.

41 Galuh Nashrullah Kartika Mayangsari R and H. Ha$oor, ‘Konsep Magashid Al-Syariah dalam
Menentukan Hukum Islam: Perspektif Al-Syatibi dasskr Auda’ (2014) 1(1) Jurnal Al-lgtishadiyah 50,
63.

42 Rampung Samuddiiigih Demokrasi: Menguak Kekeliruan Haramnya Umatlibat Pemilu dan
Politik (GOZIAN Press, 2013) 134.

43 The Qur'an as the main source of Islamic teachimgstions justice a lot. The word al-Adl, in its
various forms is mentioned 28 times, the word atiQin its various shighahs is mentioned 27 tinaes]
the word al-Mizan which contains meanings relevemtboth is mentioned 23 times. Abdul-Bagi and
Muhammad Fu'adMu’jam al-mufahras li alfaz al-Qur'an al-KarinfDar al-Fikr, 1981) 448-449 and 544-
545. The verse of the command to uphold justidikésSurah al-Hadid (57) verse 25 which means: ¢alje
we have sent Our messengers with clear evidenceWanhave sent down with them books and balances
(justice) so that humans can act justly. And Weat@ iron which has strength, great power and many
benefits for mankind, and that Allah may know wredps (religion) Him and His messengers even though
(Allah) does not see it. Verily Allah is Mighty, gity. In addition to Surah Al-Hadid above, the coamuh
to be fair is also contained in Surah al-Maidahsesr8 and 9, which means O you who believe. Beagou
enforcers of justice for Allah, (when) be witnesseith justice. And let not your hatred of a people
encourage you to act unjustly. Be fair. Because) (i closer to piety. And fear Allah, indeed, &lti is All-
Aware of what you do.
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The due process of law as mentioned above is a constitutional gudmaniee
realization of fair law enforcement. Due process of law isaaticipatory step to
prevent injustice. Preventing injustice is more important thanireing injustice. In
accordance with the maximd daf'u aula minarrafi(prevention is more important

than eliminating). This also confirms the importance of KPPUWrnatg to its

supervisory duties to prevent unfair business competition. Supervision is preventive law

enforcement to prevent disputes from occurring. The KPPU’s ssignesupervising
can minimize repressive law enforcement in the courts, so thebtins’ workload can
be reduced. With the emphasis on the sustainability of the exiatingtlis hoped that
business competitors can compete fairly without having to go against thehailbave

been applied.

E. Conclusion
The discussion that has been described above can be concluded, nametiiefirs
existing condition of the authority of the Commercial Court continaesxpand and is
currently trusted to settle objections to the KPPU’s decision thrthegyJob Creation Act.
The reported party may file an appeal to the KPPU’s decidten @epositing a security
deposit of 20% (twenty percent) of the total fine to the Statesurg. Settling the
objection, the Commercial Court may examine the formal and imlaaspects of the facts
that form the basis of the KPPU’s decision, so that the Comrh@uaiat is not limited in
time to resolve it by the Job Creation Act. Against the daisf the Commercial Court,
the parties may file a cassation to the Supreme Court, andstthe ilast legal remedy
according to Article 15 of the Regulation of the Supreme Court no. 3 of 2019.
Second, the prospect of the Commercial Court’s authority in chsggair business
competition is determined by two factors, namely internatofacin the form of the
existing condition of the current authority specifically in thédfief economic law issues,
and the condition of human resources who have been selected ardl aradnexperienced
in resolving economic law cases. External factors are (a) thedagenent of the economy
which is increasingly complex and requires an effective,iefficand neutral adjudicative
body, (b) KPPU theoretically has not been able to guaranteer grfaess in the
settlement of business competition cases because it incorpdreeguthority to

investigate, investigate, prosecute and judge.
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