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Abstract

The enactment of a Government Regulations in Lieu
of Laws during states of emergency raises problems.
This is evident so in the enactment of Government
Regulation in Lieu of Law No. 1 of 2020 which was
formed based on an emergency but used the
framework of normal legal regime. Such has led to
legal uncertainty and is hence vulnerable to abuse.
This research was conducted to answer the problems
regarding: the application of emergency laws in
Indonesia and the government regulations in Lieu of
Laws during states of emergency. This paper used
normative legal research conducted by means of
statutory, case study, and conceptual approaches.
The study concludes that there have been some
developments in the application of emergency law in
Indonesia, since the status of the current public
health emergency s is categorized as an emergency
that must be responded to by legal regime in aestat
of emergency. From the aspect of legal regulation,

is apparent that there are various forms of

Copyright: © 2021 by the author!

. , Of.  emergency laws in Indonesia, and each of thesé lega
Licensee Prophetic Law Review

Journal, Indonesia. This article is forms ha§ a'different Impact on the regulation .a'atad
an open access article distributed [€gal ~ binding  power. However, the diverse
under the terms and conditions of arrangements of emergency laws are not supported
the Creative Commons py the standard concepts of the state of emergency
ﬁ_“”b“t'orc‘jc é\-(OSA'mema“O”a' and these arrangements tend to overlap which has
icense ( ) caused ambiguity in the arrangement of emergency
law in Indonesia. government regulations in lieu of
laws that are stipulated the states of emergeney be
the status of emergency regulations. Therefore, ifsiance of a government
regulations in lieu of Las in the state of emergemeust comply with the legal
principles of the state of emergency. On this bhasis issuance of government
regulations in lieu of laws in the state of emeig@emust firmly determine the period
of its validity as a way to ensure that the exiséenf the government regulations in
lieu of laws does not create legal uncertainty.

Keywor ds. government regulations in lieu of laws, state oésgancy, emergency law.

! Lecturer, Universitas Islam Negeri (UIN) Sunan AshBurabaya. E-mail: fil.ansori@uinsby.ac.id



| SSN: 2686-2379; E-I SSN: 2686-3464

A.Introduction

There are times when a state may experience turmoil, known statea of
emergency. Such condition can be attributed to war, rebellioml smanflict, natural
disaster, or non-natural disaster. In such states of emergencpretident is granted
exceptional power to take extraordinary actions including promulgatmgrgency
measures. The exceptional power granted to the president aims ¢orogedhe state of
emergency to ensure that the president can maintain the gtabilie state and overcome
all the dangers generated by the state of emergency. TheeRtas the highest authority
in charge of the security, safety and welfare of the people, and this resjyregiiplies in
normal and exceptional circumstances.

In the Indonesian context, the 1945 Constitution authorizes the presidiaddoe a
state of emergencyln such situations, the president is granted the right to stipulate a
government regulation in lieu of law (herein after abbreviated d$@ernment
Regulation in Lieu of Law”). Article 22 of the 1945 Constitution esat'In the event of a
compelling exigency, the President is entitled to stipulatergavent regulations in lieu
of laws,” and one form of such compelling exigency is anrgarey, be it resulting from
war, rebellion, social conflict, natural disaster, or non-naturabtisa Apart from being
an emergency, the conception of Article 22 of the 1945 Constitutionpatwides space
for the president to stipulate a Government Regulation in Liewaaf éven though under
normal circumstances it meets the requirements of a compeitggncy® As a matter
law, in Indonesia’s constitutional practice, the enactment of ar@asnt Regulations in
Lieu of Laws is more based on a so-called urgency that hasgdb do with a genuine
emergency. This can be seen from the enactment of Governmeaulatiets in Lieu of

Laws over the last three decades which are mostly stipulated in norreaistations.

2The 1945 Constitution article 12 states, “The s declared a state of danger. The conditions
and consequences of the state of danger are sbdlby law.”

3 The Constitutional Court provides guidance ondhieria for compelling urgency in Decision No.
138/PUU-VII/2009, by stating that, there are theateria of compelling exigency as the basis fguidating
a government regulation in lieu of law, namely: (i¢ existence of a situation, namely an urgent riee
quickly resolve legal issues; (2) the required thves not yet exist hence there is a vacuum of lathere
are laws but it is inadequate; and (3) the legauuan cannot be overcome by making law in the usual
procedure because it will take a long time whike $fituation needs to be resolved.

4 Since the 1998 reform, there have been 35 GoverniRegulations in Lieu of Law enacted by
Presidents B.J. Habibie, Abdurrahman Wahid, Mega®a¢karnoputri, Susilo Bambang Yudhoyono, and
Joko Widodo, of which only 1 of the 35 GovernmeegRlations in Lieu of Laws has Government in Lieu
of Law which was stipulated in a state of emergemeynely Government Regulation in Lieu of Law No. 1
of 2020 declaring a public health emergency dubédCovid-19 pandemic.
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The aforementioned illustration demonstrates two conditions forrthetraent of
Government Regulations in Lieu of Law in the Indonesian constitutigstéra, namely,
Government Regulations in Lieu of Laws stipulated in an emergencyzaadrnment
Regulations in Lieu of Laws stipulated under normal circumstariggsteferring to
constitutional dichotomy, it is clear that both types of mandates ki#ferent legal
implication, because they are stipulated under different conditions.

Government Regulations in Lieu of Law which are promulgated undeata of
emergency are classified as an emergency regulatamdfegeling. The main purpose of
enacting this Government Regulation in Lieu of Law is to oveedhe state of
emergency faced by the state. Government Regulations in Lleawsf which are enacted
under normal circumstances have the status of ordinary reguldtaingork as temporary
laws, because there is not sufficient time to enact laws legislativecan@c There are two
different types of Government Regulations in lieu of Laws inndenesian constitutional
system, which may impact on the legal framework and the legahe used to overcome
the situation.

The state of emergency that occurred in Indonesia was cldsagi@ non-natural
disaster, particularly during the outbreak of Coronavirus Panden#01& (COVID-19).
The non-natural disaster of COVID-19 has been designated kyrék&lent as a public
health emergencyThis state of emergency was triggered by the issuancear@ment
Regulation in Lieu of Law, namely Government Regulation in Lieu @f ha. 1 of 2020
concerning State Financial Policy and Financial System I|Byalbor Handling the
Coronavirus Disease of 2019 (COVID-19) Pandemic and/or In FacingatShiiehat
Endanger the National Economy and/or Financial System Stability. Gbiernment
Regulation in Lieu of Law contains state financial policiesiéal with the COVID-19
pandemic and the economic sector.

Government Regulation in Lieu of Law no. 1 of 2020 was issued on toe@dythat
the COVID-19 pandemic had significantly affected economic agtamnd considerably
led to massive impact to the national economy, including national ecorgnavth,
decreased state revenues, and increased state spending. Thircgoaithpted the
government to take various measures to save health and the natonalmy, with a

focus on spending on health, social safety nets, and economic recbverZOVID-19

> The declaration of a public health emergency statas determined by the president through
Presidential Decree No. 11 of 2020 concerning teeinination of th&€€orona Virus Disease 2019 (Covid-
19) Public Health Emergency, dated March 31, 2020.
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pandemic also has had an impact on concerns about the finanocgh sgsid thus the
government needs to take anticipatory actions in order to maintaisetheity of the
financial sectof.

The issuance of Government Regulation in Lieu of Law No. 1 of 202athrasted
controversy and received widespread public attention, because somesabstence or
material of the Government Regulation in Lieu of Law contradidtedQonstitution and
statutes. Four main issues remain in question, namely first, GoeetriRegulation in
Lieu of Law no. 1 of 2020 is considered to provide legal immunity for govemhm
officials, because government officials who implement this GovenhrRegulation in
Lieu of Law cannot be legally attacked, either through civil mminal proceedings.
Second, regarding the provisions on state financial losses, in whitte alosts incurred
by the government cannot be categorized as state losses, maoamnic cost& The
legal substance is deemed to open up space for abuse of stategsitbecause it gives the
government the freedom to use state money on the pretext of da&ingtton’s economy.
Third, this Government Regulation in Lieu of Law is considered terferte with the
power of the judiciary because it eliminates the absolute authofitfhe State
Administrative Court (PTUN), by stating that all actions, ulithg decisions taken based
on this Government Regulation in Lieu of Law, are not objects of auldwhat can be
filed against the state administrative coURourth, Government Regulation in Lieu of
Law no. 1 of 2020 eliminated the DPR’s budget function, allowing the goent to
make changes to the budget posture without involving the BPR.

The legal substance that deviates from ordinary law in GovernRegnilation in

Lieu of Law No. 1 of 2020 clearly highlight that the GovernmentuRagn in Lieu of

6 Government Regulation in Lieu of Law No. 1 of 20@0ncerning State Financial Policy and
Financial System Stability for Handling ti@@orona Virus Disease 201@O0VID-19) Pandemic and/or In
Facing Threats That Endanger the National Econamijoa Financial System Stability considerant.

7 Government Regulation in Lieu of Law No. 1 of 20®206) article 27 paragraph (2) reads, “KSSK
members, KSSK secretaries, members of the KSSketset, and officials or employees of the Ministfy
Finance, Bank Indonesia, the Financial Serviceshévitly, as well as the Deposit Insurance Corponatio
and other officials, relating to the implementatafrthis Government Regulation in Lieu of Law, cahbe
legally prosecuted, either through civil or crimitew, if it is carried out in accordance with theovisions
of the legislation.”

8 Government Regulation in Lieu of Law No. 1 of 20&@icle 27 paragraph (1) states, “The costs
incurred by the Government and/or KSSK member tiutstns in local tax policies, regional finances,
financing policies, financial system policies, andtional economic recovery programs are part of the
economic costs of saving the economy from thesdasd are not state losses.”

® Government Regulation in Lieu of Law No. 1 of 20@@icle 27 paragraph (3) reads, “All actions
including decisions taken based on this Governnigulation in Lieu of Law are not the object of a
lawsuit that can be submitted to the state admatise court.”

10 Government Regulation in Lieu of Law No. 1 of 2G#€cle 2 paragraph (1).
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Law No. 1 of 2020 is intended to address emergencies. However, in viae fofrmation
process formation, the Government Regulation in Lieu of Law wasefd within the
normal legal framework. In other words, the position of Government|R&gn in Lieu of
Law No. 1 of 2020 is ambiguous. This has raised legal problems beca@eviermment
Regulation in Lieu of Law was formed based on an emergency buthestamework of
a normal legal regime. Such practices may create legal amtgrand are very vulnerable
to the misuse of power for the benefit of a certain group in the rdntiee state of
emergency. Therefore, this interesting issue is of greporit@ance to study in a wider
spectrum by way of analysing the application of the emergeweyn Indonesia and the

arrangement of a Government Regulation in Lieu of Law based on the stategércye

B. Problem formulation

Based on the aforementioned history of the issue, this reseaarshiaanswer the
following problems: (1) how are emergency legal measure impietden Indonesia? and
(2) what is the legal framework for enactment of a GoverniRegulation in Lieu of Law

in the state of emergency so as not to create legal uncertainty?

C. Methodology
This research is classified as normative legal research ciadusing a statutory

approach, the case approach, and the conceptual approach, with legallsnaivéained
from a literature review. The collected legal materials ewanalysed descriptively-
qualitatively, by interpreting, describing, and compiling data inogichl-systematic

manner according to the research objectives.

D. Discussion and Results
1. Conception of State of Emergency and Emergency Regulations
States of emergency are extraordinary conditions that occudeulse normal
habit!! Conceptually, a state in the state of emergency is definedsitsiation that
applies or the state that endangers the safety of the people atdt¢hehich demands
immediate action in unusual ways according to the rule of law malasircumstances.
Jimly Asshiddigie expressed the same notion, saying that tteeaftemergency is a

state of danger that suddenly threatens the law, which reghieestate to act in

11 Rizki Bagus Prasetio, ‘Covid-19 Pandemic: Perspecif Emergency Constitutional Law’, (2021)
15 (2) Scientific Journal of Legal Policy 327, 329.

26



| SSN: 2686-2379; E-I SSN: 2686-3464

unusual ways according to the rule of law that applies under nommoaimstances?
Carl Schmitt called the state of emergency as an excepsi@ate, namely the ability or
action taken by the sovereign to exceed or derogate the mulles hame of the public
interest or the interests of the state.

Kim Lane Scheppele described a state of emergency as aositimtwhich a
nation is posed with a life-threatening situation that requirggoresive action under
normal circumstances that cannot be justified according to prscgdiopted by the
nation concerned! Kim Lane Scheele’s statement emphasized that in the state of
emergency, emergency lawopdstaatsrechtis needed? In line with the doctrine of
constitutional dualism put forward by John Ferejohn and Pasquale Pasquirio,a&ha
nation, two legal systems are needed, namely the law that sappiger ordinary
conditions and the law that applies in the state of emergency. Baigpohn and
Pasquale Pasquino put forward the following formulation, “The natiortttbeg should
be provisions for two legal systems, one that operates in norncainstances to
protect rights and liberties, and another that is suited to dealith emergency
circumstances?®

The concept of a state of emergency is based on the doctrimecetsity’ which
recognizes the right of every sovereign state to take thesaggesteps to protect and
defend the integrity of the statéln a state of emergency, the president as the chief
executive has the power to take extraordinary actions, includingngsspecial
regulations in order to deal with emergencies and carrying etic government
actions that can deviate or suspend applicable laws under ordinary circum&tances.

A state of emergency allows for prohibited actions. This inm with Islamic
law, particularly the Qur'an Surah al-Bagarah verse 173, whitbsstiae permissibility

of carrying out prohibited actions in the state of emergency, sudarang the state of

12 Jimly AsshiddigieHukum Tata Negara DarurdPT RajaGrafindo Persada 2007) 7.
13 Ccarl Schmitt, Political Theology: Four Chapters ttve Concept of Sovereigntifranslated by

George Schwab, Foreword by Tracy Strong (Universit¢€hicago Press 2005) 6.

¥ Kim Lane Scheppele, ‘Law in Emergencies: The Gitstances of Exception and the Temptation

of 9/11’ (2004) 6 (5) Journal of Constitutional La®01, 1004.

% The law applied to emergency situations is knowremergency law or state emergency law or

emergency constitutional law.

16 John Ferejohn & Pasquale Pasquino, ‘The Law ofeftions: Typology of Emergency Powers’

(2004) 2 (2) International Journal of Constitutibbaw 210, 234.

7 Binsar GultomHuman Rights Violations in Indonesian Emergencias MWhy are Indonesia’s Ad

Hoc Human Rights Courts Less Effecti(ET Gramedia Pustaka Utama 2010) 12.

18 Jimly Asshiddigie, ‘Constitutional Dictator and &ptional Law' (2020) Public Lecture Paper on

the Development of Emergency Constitutional Lawnitionesia University of Indonesia, 2.
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food scarcity!® In addition to the ability to take otherwise prohibited actions, in the
state of emergency, the president is given the power to isselgency regulations in
order to deal with the emergency to ensure that the state caediaiely returns to
normal.

Emergency regulations¢odregeling are legal measures that were born from a
state of emergency. Van Dullemen mentioned four main conditionsu éssergency
regulations®The first is the necessity to have the highest interest obttite?! the
second is the necessity for the emergency regulatmmugl{eggeling the enactment of
emergency regulationsnqodreggeling for a temporary situation, that is, only
applicable during the state of emergency. When a situation reinrnsrmal, the
ordinary regulations will apply, while the emergency regulatioitisn@ longer apply;
and the fourth is upon the determination of the state of emergentgment cannot
convene.

The power to enact emergency regulations is a form of emergenegr from
the president. Conceptually, emergency power is executive power alo W
emergencies in order for the president, in accordance with thsapa promise of
office, is able to maintain the existence of the nation and overatirdangers caused
by state of emergendy.Emergency power aims to deal with sudden attack, that poses
a threat against the natihAccording to Anna Khakee, emergency power is the
prerogative of the president to act specifically to deah wihergencies. Anna Khakee
states that, “[e]mergency powers are those special praregdhat a government or a

president can resort to in extraordinary situations such as mgmgency, terrorist

9 “verily, He has forbidden to you only carrion, abtbod, and the flesh of swine, and that over
which any name other than God's has been invokedf bne is driven by necessity - neither covetiingor
exceeding his immediate need -no sin shall be typon for, behold, God is much-forgiving, a dispensé
grace.” (Surat al-Bagarah: 173)

20 AALF van DullemenStaatsnoodrecht enDemocratipioted from Herman Sihombingmergency
Constitutional Law in Indonesi@jambatan 1996) 7-8.

2 The existence of the state depends on the impletiem of these actions.

22 Brian McGiverin, ‘In the Face of Danger: A Compara Analysis of the Use of Emergency
Powers in the United States and The United Kingdtothe 20" Century’ (2008) 18 (1) Indiana International
and Comparative Law Revie83, 234-235. Also read William Feldman, ‘Theorig€Emergency Powers:
A Comparative Analysis of American Martial Law atite French State of Siege’ (2005) 38 (3) Cornell
International Law Journal 1022, 1040-1041.

23 Chris EdelsonEmergency Presidency: From Drafting the Constitutim the War on Terror
(University of Wisconsin Press 2013) 8.
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attacks, or other severe threats to the state, environmentaitezda serious industrial
accidents, pandemics or similar situations that threaten a great numkes 6f4

The above notion provides a theoretical option that emergency powethe
hands of the president as the chief executive to act specifioadal with the dangers
that threaten the natiGAThe justification for this theory is based on the view of Carl
Schmitt,?® which states that the emergency power must be in the hands of the
authorities, namely the authorities who can make decisions on emesyehchmitt’s
theory departs from the sovereignty approach, in which every sovetaignirs an
emergency is obliged to take the necessary steps to protectaamahin the integrity,
existence, and ownership of the state. In this approach, the authdmketaction to
deal with emergencies cannot be taken from its obligation to protect c#izens.

This conception indicates that the president has extensive autleotitg &older
of executive power. Therefore, to control power, the scope of emergmeynust be
limited by the applicable legal principles in the state of rgewcy, such as the
principle of declaration, provisionally, proportionality, and the principlsugfervision.
These various legal principles serve as guidelines or sigtisei implementation of

emergency law.

2. Regulation and Implementation of Emergency Lawsin Indonesia
Indonesia has various forms of emergency legal arrangements. &oargency
arrangements occur under the Health Act, while others senamasgency legal
instruments based on the constitution, including those regulated inetenBori® and
the Quarantine Act® The various legal arrangements have different characters and

forms of the resulting powé?.

24 Anna Khakee, ‘Securing Democracy? A Comparativalgsis of Emergency Forces in Europe
(2009) Policy Paper (30) Geneva Center for the Dmai Control of the Armed Forces (DCAF) 5, 6.

2 The same view was expressed by Appadorai, theomadgility to take action in the event of an
emergency is the responsibility of the executivegduse such action is considered in accordancethéth
function of executive power. A. Appador&iplitical Substanc€Oxford University Press 2005) 557.

26 Schmitt (n 13) 6-7.

27 John Locke described the relationship between geeple and the ruler in the theory of
“community agreement,” where the people as the pdwttler are in the hands of the people appoiritieg
ruler, namely the government to exercise that poRaters to protect the people’s basic rights,udelthe
right to life, the right to freedom, and properights. Likewise, Immanuel Kant emphasized thatdfage is
to guarantee the law, which is a reflection ofpleeple’s will, and guarantees the freedom of aitize

28 Law Number 24 of 2007 on Disaster Management

29 Law Number 6 of 2018 on Health Quarantine

30 Fitra Arsil and Qurrata Ayuni, “Model PengaturKedaruratan dan Pilihan Kedaruratan Indonesia
dalam Menghadapi Pandemi Covid-19’ (2020) 50 (2pdiuHukum & Pembangunan 423, 441.
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Based on the 1945 Constitution, there are two states of emergen®@ly igm
state of emergency (Article 12), and (ii) a compelling ery (Article 22). The clause
in the state of emergency in Article 12 of the 1945 Constitusaomnsidered a form of
constitutional assessment of the nation in the state of emerdgktys article
authorizes the president to declare the state of emergency, whidts in a change in
law enforcement from Ordinary Law to state emergency law.

The follow-up to the currently effective regulatiai Article 12 of the 1945
Constitution is Law No. 23 of 1959 on the Determoraof the State of Emergency. This
law sets forth three states of emergency in Indaneamely Civil Emergency, Military
Emergency, and Wartime Emergeriéirhree forms of emergency can be determined by
the president under three conditions, including:dkistence of a security or legal threat in
part or all of the territory in Indonesia causedrioys, or as a result of natural disasters,
which cannot be overcome by ordinary means; thereaitbof war or the occupation of
Indonesian territory; and, the endangered lifeheftation or other special circumstances
that endanger the life of the nation.

Law No. 23 of 1959 gave the government the opportunity to deviate from existing
law and human rights protection, which should not be carried out in ordinary
conditions, except for human rights which are classified as nogatgeorights’® Law
No. 23 of 1959 also gives the government the freedom to make regul&izbnsere
deemed important to deal with emergenéfds. the practice of state administration,
Law No. 23 of 1959 has been used as the basis to implement thef gatergency in
several areas, such as in the Provinces of East Piméaluku and North Maluku

Provinces® and the Provinces of Nanggroe Aceh Darussdlam.

31 The 1945 Constitution article 12 states, “The s declares a state of emergency. The
conditions and consequences of the state of emeygea established by law”.

321 aw (Prp) No. 23 of 1959 concerning the Deterniimetf the State of Emergency art. 1 paragraph (1).

33 Non derogable rightare human rights that cannot be reduced underienynastances. Article 28|
paragraph (1) of the 1945 Constitution statesithatprohibited to deviate from the fulfilment tfe right to
life, the right to not to be tortured, the rightitaividual freedom, to freedom of thought and aoesce,
religion, the right not to be enslaved, the rightoe recognized as an individual and equal betoedaw,
and the right not to be prosecuted retroactivelgeurihe law. See the 1945 Constitution art. 28agiaph
(1).

34 Law (Prp) No. 23 of 1959 on the Determination @izrdous Conditions art. 10.

35 Presidential Decree No. 107 of 1999 on the Statéilitary Emergency in the Province of East Timor.

3¢ Presidential Decree No. 88 of 2000 on the Statgivif Emergency in Maluku Province and North
Maluku Province.

37 Presidential Decree No. 28 of 2003 on the Dedtzmadf a State of Emergency with Military
Emergency Levels in the Province of Nanggroe AcahuBsalam.
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The second form of emergency according to the 1945 Constitution iseaobta
compelling exigency. Article 22 of the 1945 Constitution states, ln dvent of a
compelling exigency, the President has the right to promulgateryoent regulations
in lieu of law.” This constitutional clause is the basis for phesident’s authority to
stipulate law-level regulations without involving the House of Repragive (DPR).
Based on the formulation of Article 22, it appears that theihegdy of the president to
stipulate a Government Regulation in Lieu of Law lies in the elaus matters of
compelling exigency.

The concept of a compelling exigency is different from a sttamergency and
is constructed to have a wider scope than a state of emergency. Jimly Agststided
that everything that is dangerous always has the nature of causiog@elling
exigency, but everything that compels it is not always emefg@ihierefore, matters of
compelling exigency do not have to refer to a state of emergeay thus the
enactment of a Government Regulation in Lieu of Law by theidmes does not
necessarily have to be carried out by a state of emergermatl Huda emphasized
that in the state of emergency, the president could at anystimdate a Government
Regulation in Lieu of Law as needed, but the president does not dhaaggo be in
the state of emergency to stipulate a Government Regulation in Lieu of Law.

Bagir Manan and Susi Dwi Harijanti articulated that theestdtemergency in
Article 22 of the 1945 Constitution in the form of a diametricabiynpelling exigency
is different from the state of emergency in Article 12 of the 1@4Bstitution’°A
compelling exigency refers to a situation that requires armgamey legal measure or
an urgent legal need, which should be regulated by the legal ontatmisal. The
urgent legal need arises due to a situation that requires a quick resolutiertayg¢o
the law, but the required law does not exist, or the existingltas not meet or is no
longer able to meet the legal needs. This difference was aipbasized by the
Constitutional Court in its Decision No. 003/PUU-111/2005, by statiraf thatters of

38 Asshiddigie (n 12) 206.

3% Ni'matul Huda, Dinamika Ketatanegaraan Indonesia dalam Putusan kaamahKonstitusi (FH
Ull Press 2011) 118.

40 Bagir Manan and Susi Dwi Harijanti, ‘Peraturan Remtah Pengganti Undang-Undang dalam
Perspektif Ajaran Konstitusi dan Prinsip Negara ttak (2017) 4 (2) Padjajaran Jurnal llmu Hukum 222,
230.
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compelling exigency should not be equated with a state of enwgrdgemsed on the
level of civil emergency, military emergency, or a state of4var.

A compelling exigency clause is not the only reason to apply ctivate
emergency law/emergency constitutional law. The use of a Goeert Regulation in
Lieu of Law does not automatically generate the state of emeyg except for a
Government Regulation in Lieu of Law, which is issued due tota sfaemergency,
either in a state of emergency, or a state of war. Howgesernment regulations in
lieu of laws are equivalent to laws, so the regulations andlategl differently. The
provisions in government regulations in lieu of laws can be stytbigr may not be
prohibited by law*? Therefore, the formation of a Government Regulation in Lieu of
Law in normal circumstances should not derogate the human rightstizénsi
contained in the constitution.

The next form of a state of emergency is as a matter ofllaw No. 24 of 2007
on Disaster Management regulates state of emergency duestedss which include
natural disasters, non-natural disasters, and societal désabes law sets forth that
the status of a disaster emergency refers to a condition de¢erfoy the government
for a certain period based on the recommendation of the agenggegksiith the task
of dealing with disasterS.The implementation of this emergency situation compels a
number of legal conditions to apply the law in a limited way, antiosizes the
National Disaster Management Agency (BNPB) to gain easeaafsa for resources
including the deployment of human resources, deployment of equipment, deploy
of logistics, immigration, excise and quarantine, licensing, ysesuent of
goods/services, rescue, and command to order sectors/institutions.

Law No. 6 of 2018 on Health Quarantine grants the president the iautioor
determine the status of a public health emergency. In the evemtpablic health
emergency, this law authorizes the government to restrict divement of people and
goods, close regions and borders, as well as detain modes othetvehdanger public
health** These restrictions can be in the form of quarantine and La@e-Social

Restrictions (PSBB). PSBB is a form of public health emergeasponse that allows

41 Constitutional Court Decision No. 003/PUU-lII/2Qatated July 7, 2005.
42 Arsil and Ayuni (n 30) 432.

43 Law No. 24 of 2007 on Disaster Management ariarl 19.

44 Law No. 6 of 2018 on Health Quarantine, art. 27.
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the government to close schools and workplaces, restrict religitwgties; and/or
restrict activities in public places or facilities.

Although the above two laws use the term emergency, they do ndficsiyc
refer to Article 12 of the 1945 Constitution as the basis for datergicertain states of
emergency. This means that these laws are not included itataetemergency legal
regime, and therefore the enactment of the two laws does notirethdtenactment of
emergency law, and the system that applies is the normal legal system.

In the course of its history, Indonesia has expead several states of emergency,
either due to war, rebellion, social conflict, matulisasters, or non-natural disasters such
as the COVID-19 pandemic, which emerged in earl020The various forms of
emergency have been responded to by the governmestious ways. Some are declared
as civil emergency, military emergency, and stdtewar by applying the state of
emergency law under the State of Emergency“A8ome other governments also have
not responded to such states of emergency witlertergency law. The following is an
overview of the state of emergency and the appicatf emergency law in Indonesia.

Table 1. Implementation of State of Emergency in Indonesia

Enactment of
State of Type of the State Legal Regime/ Government
emergency of Emergency Legal Use Regulation in
Lieu of Law
1948 Java Rebellion Military Emergency Law/ -
Emergency Law 6/1946 on
The  State  of
Emergency
1949 Yogyakarta War State of War Emergency Lawdovernment
Law 6/1946 onRegulation i
The  State  ofLieu of Law
Emergency 1/1949
1957 Java War State of War Emergency Lakrhergency Act
Law 74/1957 on
The  State  of
Emergency
1999 East Timor Rebellion Military Emergency Law / -
Emergency Law 23/1959
(Presidential
Decree 107/1999)
2000 Maluku andconflict  Civil EmergencyEmergency Law / -
North (Presidential Law 23/1959
Maluku Decree 88/2000)

Year The area

45 Law (Prp) No. 23 of 1959 on the Determination @ffiger Conditions.
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2001 Sampit conflict - Ordinary Law -
2003 Aceh Rebellion Military Emergency Law/ -
Emergency Law 23/1959
(Presidential
Decree 28/2003)

2004 Aceh conflict ~ Civil EmergencyEmergency Law/ -
(Perpres 2/2004) Law 23/1959
2004 Aceh-Nias natural - Ordinary Law Government
disasters Regulation in
Lieu of Law
2/2005;
Government

Regulation in
Lieu of Law

2/2007
2006 In natural - Ordinary Law -
Yogyakarta disasters
2018 Lombok natural - Ordinary Law/Law -
disasters 24/2007
2018 Hammer- natural - Ordinary Law/Law -
Donggala disasters 24/2007
2019 Wamena  conflict - Ordinary Law/Law -
7/2012
2020 Throughout Non- Health Ordinary Law/UU Government
Indonesia Natural Emergency 24/2007,; LawRegulation in
Disasters (Presidential 6/2018 Lieu of Law
(COVID- Decree 11/2020) 1/2020
19)

Table 1 presents the factual data of several states ofjenoées in Indonesia in
the form of rebellions, wars, social conflicts, natural disasterg] non-natural
disasters. However, the government has taken different measuramestpond to
these various states of emergencies. Emergency law/statgeamay law is used by the
government when the nation is facing a state of emergency duestioorgbwvar, and/or
social conflict. This is seen from the 1948 rebellion in Java, whichdeelared a state
of military emergency with the application of emergency lasedaon Law no. 6 of
1948 concerning States of Emergency. The state of war in Yoggakal949 and in
Java in 1957 were also declared states of emergency, nastalg @f war emergency.
The uprising in East Timor in 1999 and the uprising in Aceh in 2003 wetardd
military emergencies. The social conflicts that occurred itukiaand North Maluku

in 2000 and the social conflicts in Aceh in 2004 were declared engrgencies with
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the implementation of emergency law based on Law No. 23 of 1959 on the
Determination of the State of Emergency.

The government has never declared a state of emergency duartd desasters
and non-natural disasters with state administrative law. Nadigasters that occurred
in Aceh and Nias in 2004, in Yogyakarta in 2006, and in Lombok, Palu and Donggala
in 2018 were not designated as state of emergency. Likewise, theakutr non-
natural disasters COVID-19 pandemic throughout the entire ardadohesia and
claimed many victims were not dealt with by emergency constitutional law.

The government’s reluctance to designate a state of natural disasterratm
disaster as a state of emergency could possibly arise fropolitieal enactment factor
in determining the state of emergency. It is also due to theapyéng and out-of-
synch legal arrangements of states of emergency in Inddfdsia. No. 23 of 1959
stipulates four conditions as states of emergency, namely ioehefiots (social
conflict), natural disasters, and war. Meanwhile, Law No. 24 of 2007ragepanatural
disasters and riots (social confliétsirom state of emergencies. This ambiguity has led
to indecisive government responses in determining whether the nasastieds or non-
natural disasters shall be designated as the state of emergency or not.

In the case of a non-natural disaster of the COVID-19 pandémias clear that
the government was handling the disaster using the ordinary pegaeéss. The
government prefers to use legal instruments in the form of ikast@r Management
Law and the Health Quarantine Law, both of which are part of the htegah regime.

In addition, it is also obvious from the enactment of Government Rexmula Lieu of
Law No. 1 of 2020 which was born from the normal legal framework, evilese
existence of a Government Regulation in Lieu of Law appearsetpebmanently
effective, instead of serving as emergency regulations @itat@ty nature. This fact is
particularly seen from the absence of a sunset clause for theatippl of the
Government Regulation in Lieu of Law (sunset clause).

The existence of a Government Regulation in Lieu of Law No. 1 of 2020
exacerbates the ambiguity of handling state of emergemcieslonesia. On one hand,
Government Regulation in Lieu of Law No. 1 of 2020 is effective in a ablegal

framework. However, on the other hand this Government Regulation unofieaw

46 Agus Adhari, ‘Ambiguitas Pengaturan Keadaan Bahdglam Sistem Ketatanegaraan Indonesia’
(2019) 11 (1) Dialogia luridica: Jurnal Hukum Bismian Investasi 43, 56.
47 Social unrest or conflict in Law No. 24 of 2007éderred to as a social disaster.
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contains material that deviates from the Ordinary Law. Such ammsgconditions are
likely to create legal uncertainty because Government Réguwdain Lieu of Law

annul legal norms applicable under normal circumstances and viedteus

constitutional provisions. If the Government Regulation in Lieu of Lawiades from

the applicable law under ordinary circumstances, the Governmentaeguh Lieu of

Law must be regulated as an emergency regulation.

Subsequent to the implementation of the Health Quarantine Law, theepitesn
March 31, 2020, declared the COVID-19 pandemic a public health emeripeaagh
Presidential Decree No. 11 of 2020 concerning the Determination Gfaituma Virus
Disease 2019 (Covid-19) Public Health Emergency. In terms of thec plhlth
emergency status, some noteworthy developments were readdyeappfter the
issuance of the Constitutional Court Decision No. 37/PUU-XVIII/Z82¢hich can
cause a legal shift in the implementation of a public health emergency status.

Constitutional Court Decision No. 37/PUU-XVI11/2020 clearly stipulatest the
enactment of Law No. 2 of 2020, which is derived from Government Regula
Lieu of Law No. 1 of 2020 must be restricted, because the Governmemiaiay in
Lieu of Law aims to overcome the temporary condition of COVID-19 parce
emergency. That is, the Constitutional Court deems the healtly@megrstatus of the
COVID-19 pandemic as part of a state of emergency. TherdfteConstitutional
Court allows deviations from Ordinary Law as seen in Governmegul&&n in Lieu
of Law No. 1 of 2020 which is only applicable during a state of emeyggarticularly
during the time when the government has not declared an end to ttredmatgency
status of the COVID-19 pandemic. The Constitutional Court's decisam lme
interpreted as a roadmap to the issuance of Government Regulatioes of Laws in
the state of emergency, particularly in a public health emergency.

Enactment of Government Regulation in Lieu of Law on the Basis of a State of
Emergency

In a state of emergencthe president as the holder of emergency power has the
authority to promulgate emergency regulationsodregeling) and the emergency
regulations in Indonesia are in the form of a Government Regulatidrisu of Law.

The state of emergency can serve as the basis for stipudatoyernment Regulation

36
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in Lieu of Law because every state of emergency inevitaldates a compelling
exigency that urges the enactment of a Government Regulation in Lieu of Law.

According to Giorgio Agamben, the declaration of a state of geney in the
practice of global state administration today has expanded satiff, as in the
handling of natural disasters, terrorist attacks, narcoticsgemeies, disease outbreaks,
and so orf? Hence, the scope of the state of emergency is very broadheamdhave
been different ways in determining the state of emergency beteee nation to
another. The diverse states of emergency in the various coueftexds the problems
in the practical implementation of the state of emergency in each nation.

The information presented in Table 1 demonstrates that Indoneshatia&®me
experiences of several states of emergency, but not all & gituations have been
juridically declared a state of emergenbythe context of the issuance of Government
Regulations in Lieu of Law. The abovementioned Table 1 also highlightstate of
emergency in the form of civil emergency, military emergeranyd war emergency
have never been responded to with the issuance of Government Reguilatiieu of
Law by the government, especially the post-reform government.isBa@nce of a
Government Regulation in Lieu of Law during a state of emergenbyoccurred in
the early days of independence when the Dutch military aggressok place in
1949%° The Dutch military aggression on December 19, 1948, was an attentipé by
Dutch to cripple the Republic of Indonesia in Yogyakattehis military aggression
resulted in the establishment of the Emergency Government of ¢pebR of
Indonesia in Bukit Tinggi, West Sumatra. The Government Regulatibreunof Law
which was stipulated as a response to an emergency is GovelReggration in Lieu
of Law No. 1 of 1949 on Military Administration in the Special Regof Yogyakarta,
including the Kasunanan and Mangkunegara Enclaves

49 Giorgio AgambenExceptional StateTranslated by Kevin Attell (The University of Chigo Press
2005) 2-3.

50 Government Regulation in Lieu of Law No. 1 of 19%&hcerning Military Administration in the
Special Region of Yogyakarta, including the Kaswaraand Mangkunegagnclaveswhen the nation was
in a state of emergency, namely during the Dutchtary aggression Il in which the state capital of
Yogyakarta was attacked by the Dutch army. Danie$rific P. FoEkhPerppu dalam Teori dan Praktek
(Rajawali Pers 2021) 269.

51 Kuswandi, ‘Pengaruh Perang Kemerdekaan |l Terh&apgakuan Kedaulatan RI Tanggal 27

Desember 1949’ (2015) 3 (2) Jurnal Artefak 207,.8®e Sri Margana, et.al, ‘Naskah Akademik Serangan

Umum 1 Maret 1949 sebagai Hari Nasional Penegakadailatan Negara’ (2022) Dinas Kebudayaan
Daerah Istimewa Yogyakarta, 4-5.
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Since the 1998 reform, the Government Regulation in Lieu of Law, whistawa
emergency regulation, has never been applied to respond to afstatergency. The
rebellion in East Timor in 1999, the conflict in Maluku and North Maluk@0df0, the
conflicts in Nanggroe Aceh Darussalam in 2003 and 2004, which wereeatkslates
of emergency were not supported by the enactment of a Government Regulation in Lieu
of Law. The enactment of Government Regulations in Lieu of Lasr the
Reformation is more in line with the compelling exigency thawoisrelated to states of
emergency.

Two possible hypotheses are proposed regarding this situation. [Riest, t
government views the available legal instruments as able to overaosiate of
emergency and thus there is no need for new arrangements irathewbrk of a
Government Regulation in Lieu of Law. Second, Government Regulatohiesi of
Law are more interpreted as a response to an urgent situatioaghaes regulation at
the equal level of statutes, and Government Regulations in Lieavofre not seen by
the government as an emergency regulation.

The pattern of issuing Government Regulations in Lieu of Law irsthe of
emergency has changed after the issuance of Constitutionat Dearsion No.
37/PUU-XVIII/202022 This decision illustrates that during a state of emergeney th
president may stipulate a Government Regulation in Lieu of Lawtheméovernment
Regulation in lieu of a Law which is stipulated in a state ofrg@ncy has the position
of an emergency regulation and determines the principles of emgrgemc This
shows that the enactment of a Government Regulation in Lieu of haavstate of
emergency is different from the enactment of a Government &eguin Lieu of Law
in normal circumstances. Most importantly, there are two ragakarising from the
enactment of Government Regulation in Lieu of Law in a state efgancy, namely
(i) Government Regulation in Lieu of Law as an emergency regnjaand (ii) a time

limit for the enactment of a Government Regulation in Lieu of Law.

a. Government Regulation in Lieu of Law Serving as an Emergency Regulation
Constitutional Court Decision No. 37/PUU-XVIII/2020 indirectly indicaties
existence of Government Regulation in Lieu of Law no. 1 of 2020 as age&meg

regulation floodregeling, because it was issued when the country was in a state of

52 Constitutional Court Decision No. 37/PUU-XVI11/20Zn 48).
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emergency, namely a public health emergency. That is, theaedemonstrated
that Indonesian constitutional practice contains several types of rGoser
Regulations in Lieu of Laws which serve as emergency regulatioasely
Government Regulations in Lieu of Laws issued in a state ofgemey, which are
promulgated with the intention of overcoming the state of emergencthe
consequences of an emergency.

The position of Government Regulation in Lieu of Law as an emergency
regulation has actually been mentioned in the Elucidation of the 1945itGooist
before the amendment.The explanation of Article 22 of the 1945 Constitution
states that:

This article concerns with theoodverordeningsrecht dhe President.

This rule needs to be enforced to ensure that the government pretect th

safety of the nation in coercive circumstances, which compels the

government to act quickly and appropriately. Nevertheless, the

Government will not be separated from the supervision of the House of

Representatives. Therefore, the government regulations in thite arti

have the same power as laws and must be ratified by the Hbuse o

Representatives.

In Bagir Manan’s view’* linguistically the word‘nood’ means danger or
emergency, and ‘ordenen’ shall be translated as ‘to arrange,” Sso
noodverordeningsrecldan be interpreted as a legal regulation to regulate acftate
danger or emergency. Tiodverordeningsrechif the president implies the right
of the president to make emergency regulatioo®dverordening)The Elucidation
of Article 22 of the 1945 Constitution as above also defines the puriote
issuance of a Government Regulation in Lieu of Law namelynsore the safety
and security of the state. This is in line with the main objeatve&mergency
regulations to ensure the nation’s safety in the face of d¢rsitteations or dangerous
situations that may pose a threat on the integrity, existendepwanership of the
state>® while at the same time protecting the safety of citizens.

The explanation of the position of a Government Regulation in Lieu ofdsaw

an emergency regulation can also be found in the 1949 RIS Constitutioheand t

53 Although after the amendments, the Elucidationth& 1945 Constitution was abolished, as a
historical document, the Elucidation of Article 2 the 1945 Constitution can still serve as a guiue
understand the nature of Government Regulatiohgein of Laws in the constitution.

54 Bagir MananDPR, DPD dan MPR dalam UUD 1945 BaieH Ull Press 2003) 42-43.

55 McGiverin (n 22) 234-235.
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1950 Constitution, where the term Government Regulation in Lieu of Latvein
1945 Constitution was replaced with the designation “emergency |&n.”
emergency law is defined as Emergency Law (Emergency Legislatighyhich
clarifies the position of a Government Regulation in Lieu of Lavaragmergency
regulation. The use of the term emergency law in the RIS @drmt and the 1950
Constitution was principally an improvement from Soepomo’s provisionthes
architect of the 1945 Constitution to improve the norms of Government &iegs
in Lieu of Laws as regulated in the 1945 Constitution based on the xistimge
context.

In other words, since the earliest iteration of the 1945 Constitutien, t

Government Regulation in Lieu of Law in Article 22 of the 1945 Congiituvas
always related to a state of emergency. However, in Indonesiastitational
practice, the enactment of Government Regulations in lieu of iswst always
related to the state of emergency, and this has been accepteduatomary or
constitutional convention that is often utilized during successive goverrpagatl.
In this regard, it can be said that there are two types of GoeeatriRegulations in
Lieu of Laws in the Indonesian constitution based on the 1945 Constitodiomely
(i) Government Regulations in Lieu of Laws as a temporary |lad ta apply
permanently as laws after obtaining approval from the DPR, anGdiwernment
Regulations in Lieu of Law as emergency laws or emergencyatemns, which are
promulgated in state of emergeriéy.

The position of a Government Regulation in Lieu of Law as an emeargenc
regulation and the formation of Government Regulation in Lieu of Law must comply
with the settled principles of emergency regulations. One ohtpertant principles
in the determination of the state of emergency is the principlenointerim or
temporary nature. This necessitates that the enactmerGovernment Regulation
in Lieu of Law as an emergency regulation must be temporatyout the intention
to enforce it as a permanent law. Van Dullemen emphasizedatiteterm of the

emergency regulations by saying that emergency regularmwiregeling)were

56 Pantja Astawa and Suprin Najnamika Hukum dan limu Perundang-undangan di Ireia,
Edisi Pertama , 2008, Alumni 62.

57 Jimly Asshiddigie, ‘Tipe Perpu, Bentuk, dan Cabug https://www.academia.edu/
42854447/Type_PERPU_Bentuk_and_Cabut> retrieve@ipoit, 10, 2022. Ni'matul Huda, Dodik Setiawan
Nur Heriyanto and Allan Fatchan Gani Wardhana, “Thigency of the Constitutional Preview of Law on
the Ratification of International Treaty by the Gaitutional Court in Indonesia” (2021) 7 Heliyon.
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temporarily applicable, namely only during the state of emeygeAfter the
situation returns to normal, the ordinary law is applicable wihite émergency
regulations no longer appf.

Jimly Asshiddigie’s view at least indicates four important pples regarding
the implementation of emergency regulations, namely, the principdeclaration,
the principle of temporariness, the principle of proportionality, and tineiple of
supervision®® These various principles function as guidelines or limitations on the
application of emergency laws to prevent abuse by the holdera@fyency power,
as well as to provide legal protection for human rights in the state of emergency.

The declaratory principle stipulates that a state of emeygenst be declared
in accordance with applicable legal procedures as a basiddbtigsing emergency
regulations. Based on the declaration principle, the presidenteagnergency
authority gets the legitimacy and legality to take actidrad aire outside the legal
corridors applicable under normal circumstances.

The provisional principle emphasizes that emergency regulatioas ar
temporary, and thus it is only applicable during the state of @meyg Therefore,
emergency regulations cannot be enforced for an excessive durdoprovisional
principle must be made applicable when the emergency regulation comes ictto effe

The principle of proportionality emphasizes that the predeterngmeggency
regulations must be proportional or balanced according to the factwds oe¢he
situation. This means that although the government has the freedarhitothe
state of emergency, the actions taken must not exceed the sfanwes required.
The principle of proportionality is a legal principle that seeésbalance the
application of emergency law.

The principle of supervision gives legitimacy to parliament and the judi@ary
oversee the establishment of an emergency, therefore the saspeediction, or
application of human rights in the state of emergency remains wliiframework
of the principles of democracy and the state. The role of the qngican be carried
out through an emergency testing mechanism. In the context of supervision, ghe role
of two institutions, parliament and judiciary, are seen as impanaasessing and

controlling emergency governance in the modern era and are cautibg various

58 Dullemen (n 20) 7-8.
59 Asshiddigie (n 12) 98-101.
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countries. Even in South Africa, the court which assesses erogrdenisions is
seen an important instrument in exercising checks on a presidents pmwssue
emergency regulatiors§.

The status of a Government Regulation in Lieu of Law as an emgrgenc
regulation allows the content of Government Regulation in Lieu of lcaviolate
the law and suspend, reduce, or limit human rights guaranteed bgribiution
and law for a certain periof, which is not applicable when a Government
Regulation in Lieu of Law is formed under normal circumstances.mbans that a
Government Regulation in Lieu of Law can regulate special policiesder to deal

with states of emergency with policies that are different from normalt&ins.

b. Valid Term of Government Regulationsin Lieu of Laws

The above description elucidates that one of the legal requirerioentise
enactment of a Government Regulation in Lieu of Law is to niakerve as an
emergency regulation, and thus there must be for a limited pafricalidity of this
Government Regulation in Lieu of Law. This requirement is in acoomsaith the
provisional principle, which necessitates a certain limited peravdaf state of
emergency. The provisional principle is important to avoid imposingrpenal
state of emergency that could damage freedom, human rights, the fooadatti
democracy, and the principle of constitutionalism. Based on this pencipl
emergency regulations must be temporary, or only applicable dariatate of
emergency, and thus, once a state of emergency declarationtienasnergency
regulations must likewise sunset.

The valid term of a Government Regulation in Lieu of Law refeestime
limit for the validity of a Government Regulation in Lieu of Lawen it comes into
effect and when it must end, due to its status as an emergeatynlegsure. This

means that a Government Regulation in Lieu of Law must haveeditiit in terms

60 The Constitution of the Republic of South AfricA96 Section 37 Paragraph (3), “Any competent
court may decide on the validity of — (a) a dediaraof a state of emergency; (b) any extensiora of
declaration of a state of emergency; or (c) anislatjon enacted, or other action taken, in conseaqe of a
declaration of a state of emergency”.

81Except for human rights which are classifiednam-derogable rightsnamely human rights that
cannot be reduced under any circumstances. A@Bleparagraph (1) of the 1945 Constitution stales it
is prohibited to deviate from the fulfilment of thigght to life, the right not to be tortured, thight to
freedom of thought and conscience, the right tigie, the right not to be enslaved, the right ® b
recognized as a person before the law, and the righto be enslaved and prosecuted on the basis of
retroactive law.

42



| SSN: 2686-2379; E-I SSN: 2686-3464

of its application after being promulgated as a Government RegulitiLieu of
Law or after being enacted into law by the DPR.

The requirement for the enactment of a time limit for a Govenhme

Regulation in Lieu of Law which serves as an emergency régulas also
explicitly limited by the Constitutional Court in Decision No. 37IRrXVIII/2020
when examining Law No. 2 of 2020 which comes from Government Regulation i
Lieu of Law No. 1 of 2020. In this case, Government Regulation in Lidawfno.
1 of 2020 did not provide a sunset clause regarding the valid terovernment
Regulation in Lieu of Law, even though the Government Regulation in Lieavof
no. 1 of 2020 is stipulated in the state of emergency as a resjootise public
health emergency due to the COVID-19 pandemic.

The absence of a time limit on the valid term of a GovernmentlR&@n in
Lieu of Law creates legal uncertainty. This is because the snafmarticles in
various repealed laws will still apply even though a public heaitlergency has
ended® In this case, the Constitutional Court affirmfigthat the main thing to
emphasize in the state of emergency is a clear time¢ dmiwhen the state of
emergency of the Covid-19 pandemic ends. The Constitutional Court tiseof
conceptual view that a state of emergency and law in tincess$ must become an
integrated element that cannot be separated from the eff@mpihasize to the
public that a state of emergency will end This is expectedetwerate fair legal
certainty as guaranteed in Article 28D paragraph (1) of the 1945titDting.%
Therefore, the Constitutional Court considers it necessary tadivee limit for the
enactment of Law no. 2 of 2020 firmly and definitively ensures legtdiogy for all
parties over all the provisions stipulated in the $aWhe time limit is designated to
cope with and anticipate the impact of the COVID-19 pandemic. Ttavs,no. 2 of
2020 must only be enacted due to the occurrence of a state of emeitgertoythe
pandemic. In other words, this law is only valid if the statushef COVID-19
pandemic has not been declared over by the president.

To provide legal certainty, the Constitutional Court limits thedigl of the
Government Regulation in Lieu of Law by stating that the GoverniRegtlation

62 Constitutional Court Decision No. 37/PUU-XVI11/20Zn 48).
83 Constitutional Court Decision No. 37/PUU-XVI11/20Zn 48).
84 Constitutional Court Decision No. 37/PUU-XVI11/20Zn 48)..
65 Constitutional Court Decision No. 37/PUU-XVI111/20Zn 48)..
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in Lieu of Law shall come into force on the date of its promidgaand must be
declared no longer valid coincident with the president officially anciogrthat the
status of the Covid-19 pandemic had been declared ends in Indonesia staduihe
must be declared no later than the end of the 2nd year. This meanthehat
Constitutional Court gives a time limit for the enforcement ofsavernment
Regulation in Lieu of Law for two years, including after it is enacted into la

The limitation on the valid term of emergency regulations in varousitries
shows different arrangements with a span of 14 days to 12 montbsjiagdo the
emergency rules in each country. Brazil's constitution, for pl@nstipulates the
validity period of emergency regulations for 60 days from the timegalation is
enacted by the president, and can be extended only once for the same Efuration.

Limiting the validity of the Government Regulation in Lieu of Lawieh is
stipulated on an emergency basis is important to prevent anynegase of the
emergency regulation by the president as the holder of emergewey. The model
may take the form of stipulating a clause in a Government Rigulin Lieu of
Law stating that the Government Regulation in Lieu of Lawaigiwduring the state
of emergency. This means that the Government Regulation in Lieamofimits its
valid term, namely only during the declaration of the state ofgeney.When the
state of emergency has ended or is revoked by the governmentlidhena of the
Government Regulation in Lieu of Law has expired and can no longgsdaeas a
legal basis for making decisions or making policies. After bstipylated as a law,
the valid term of the law remains only for the duration of thee sthtemergency.
This pinpoints that the law on the enactment of a Government Regufaticgu of
Law due to an emergency must have a sunset clause

The description above demonstrates that Government Regulationurotie
Law has two types of status, namely Government Regulation indfidaw in a
normal legal regime and Government Regulation in Lieu of Lawnieraergency

regime. The two must be different because they have diffgrearantees and are

66 Brazil Constitution Article 62 paragraph 3, “Exteps provided for in paragraph 11 and 12,
provisional measures shall lose their effectiverses®sf the day of their issuance if they are natvedted
into law within a period of sixty days, which mag bxtended once, in the term of paragraph 7, fercaml
period. It is the responsibility of the National i@pess to regulate by legislative decree the legations
stemming from such measures.”
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vulnerable to any misuse. On the other hand, mixing the two types efi@ognt in
Lieu of Law may lead to legal uncertainty and injustice.

Government Regulations in Lieu of Law in an emergency regiragasm of
emergency legislation and relies on the principles of emergegeyations. This is
certainly different from the enactment of a Government Regulatidmeu of Law
under a normal legal regime which does not serve as an emeilggigtgtion. To
emphasize this difference, formal arrangements are neeadetthei laws and
regulations in Indonesia, especially in the Law for the Estalmient of Legislation
and the Law on the State of Emergency

E. Conclusion

As the analysis above demonstrates, it is conclusive that therebkawesome
notable developments in the implementation of emergency laws in kidoneitially,
emergency law was only used to respond to state of emergetidiasted to rebellion,
war, and social conflict, with various levels of states of emeggemcluding civil
emergency, military emergency, and war emergency. Howevegntiyr the status of a
public health emergency is categorized as an emergencytlsitbe responded to by a
commensurate emergency legal regime. The emergency laamechn Indonesia has
various forms, since each form has its own character and ditbenshe arrangement and
the resulting power. On the other hand, the diverse arrangementteobsemergency
have resulted in an ambiguous emergency law in Indonesia, paryicagaseen from the
regulation of emergency settings due to natural disasters.h@kismplications for the
position of Government Regulation in Lieu of Law which is used agal lastrument to
deal with the state of emergency. Government Regulation in Lieuawof which is
stipulated based on the state of emergency has had its own iropboan the position of
Government Regulation in Lieu of Law. In this sense, Government &eguin Lieu of
Law is positioned as an emergency regulation, and thus the issuaf@eveinment
Regulation in Lieu of Law must comply with the principles of emecgeregulations.
Government Regulations in Lieu of Laws issued in the state ghlit$ term in order to
provide legal certainty over all provisions regulated in GoverniRegulations in Lieu of
Laws. This can take the form of providing a certain clauseGowwernment Regulation in
Lieu of Law by stating that this Government Regulation in Leélaw is only valid

during a state of emergency.
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