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A. Introduction
Democracy has been discussed for more than twa#émouyears. This was a very
long time to come up with a set of democracy-relatieas that could be agreed upon by
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everyone, or almost everyorédccording to Miriam Budiardjo, among the many schools
of democracy, one of the most important schools is constitutional daoyodts distinct
characteristic is the idea that a democratic governmentgsvarnment in which the
government’s power is limited and cannot abuse its power againstitibens. The
restrictions on the power of the government are enshrined in a abastittherefore
“constitutional government®”

The next political dynamics-related issue is that constituti@@mocracy and
democratization are closely tied to free and fair generali@hsc This is because elections
serve as one of the important instruments to measure the growtlealdpment of both
procedural and substantive democracy in a country. Elections provide intporta
momentum for the realization of democracy in a country and a meam®littal
legitimacy.

In Indonesia, changes are made to election regulations in almogt edeetion.
Interestingly, efforts to improve the regulations always anpttevent violations and
facilitate the resolution of both process disputes and outcome disphtegormulated
legal norms refer to the legal policy for preventive, corrective, and futurispopes’

According to Riwanto, changes in legal norms in each election phatesocio-
political changes have taken place in IndoneJihese changes need to be accommodated
in the legal policy of elections in the form of a |1&Whe underlying basis for the election
system in Indonesia is the 1945 Constitution of the Republic of Indonesie, ather

more detailed laws serve as the basis for the conduct ialéhtions’ The entire legal

2 The word democracy comes from two Greek words, demoswhich means people and
kratos/krateinwhich means rule. See Miriam Budiard[@asar-Dasar limu Politik(Gramedia 2013) 105—
109.

3 Constitutional government is the same as limitedegnment or restrain government. The idea that
the power of government should be restricted wase groposed by an English historian, Lord Acton,
regarding the fact that government is always rumman and that without exception many weaknesses are
inherent in man. His very famous idea is power $etad corrupt, but absolute power corrupts absolutel
Budiardjo (n 2) 52.

4 Tri Susilo, “Desain Lembaga Peradilan Sengketa ife@n Gubernur, Bupati dan Walikota di
Indonesia untuk Mewujudkan Keadilan Konstitusictfalniversitas Sebelas Maret Surakarta 2020) 7.

5 Agus Riwanto,Hukum Partai Politik dan Hukum Pemilu di IndonesRengaruhnya Terhadap
Penyelenggaraan Pemilu Berkualitas dan Sistem Peataban Presidensial Efek{ffThafamedia 2016) 2-3.

6 Mahfud MD, Politik Hukum di Indonesi#@PT Rajagrafindo Persada 2010) 4.

7Law No. 15 of 2011 on General Election-Organizingtitutions, Law No. 8 of 2012 on General
Election of Members of the House of RepresentatiRegional Representative Council and Regional Hous
of Representatives, Law No. 42 of 2008 on Genedritton of President and Vice President, Law Noo82
2004 on Regional Government (including the electibmegional heads), Law No. 2 of 2011 on Political
Parties, Law No. 27 of 2009 on the People's Coatiudt Assembly, the House of Representatives, the
Regional Representative Council, and the Regiormalsd of Representatives, and Law No. 7 of 2017 on
General Elections.
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foundation reflects the embedded and constantly renewed Indonesian derrsystatin.
The election model in Indonesia has its own characteristics cothpartose in other
democratic countries. As a country with a hierarchical governnierttgre, elections in
Indonesian are held at almost all government levels, includingeteeutive and
legislative branches.

In the context of the process of the conduct of elections asisrument for
obtaining popular legitimacy, law enforcement is key to ensuhag the elections are
conducted based on the laws and do not violate the basic norms ashit®unaiatior?
Based on this argument, law enforcem@ims to prevent fraud in the election process
and protect the integrity of the electitfirhe absence of law enforcement in the election
process may not only undermine the objectives of the election, butrals® massive
injustice in the community. Besides, law enforcement in the corafuah election is a
must when connected with the concept of electoral justideich serves as the basis of
the conduct of universal elections.

Efforts to improve regulations to minimize violations in the conducteaftiens and
resolve election disputes have always been on the books. The objettiea@dulation is
to create a quality election process to realize honest, edjliand fair elections. The
current issue is that disputes are resolved under many foradnsfeone judicial

institution. Meanwhile, dispute resolution under one judicial institutionldvbelp create

8 Topo Santosd?enanganan Pelanggaran Pem{liiemitraan 2009) 4.

9 According to Jimly Asshiddigie, law enforcementa broad sense covers activities to implement
and apply the law and take legal action against laggl violations and deviations committed by legal
subjects. In addition, in a broader sense, lawreafoent also covers activities to ensure thataheds a set
of normative rules that regulates and binds leghjexts in all aspects of social life is obeyed eadied out
according to its objectives. In a narrow sense, émforcement is to take action against any viotstiand
deviations from the regulations, in particular, amch narrower sense law enforcement is done tlrolg
criminal justice process involving the roles of thelice, Prosecutors, Advocates or Lawyers, anitipid
institutions. See Jimly Asshiddigie, “Pembangunarkitin dan Penegakan Hukum di Indonesia," the article
was delivered atSeminar Menyoal Moral Penegak Hukum dalam Ranglkatriuon X1 Fakultas Hukum
Universitas Gadjah Madé2006).

10 Topo Santoso, “Penguatan Penegakan Hukum PenHlariferensi Memperbarui Penegakan
Hukum Pemilu di Indonesia dan Pengalaman Internmzasidalam Hal Penyelesaigi2011) 2.

11 Electoral justice is any ways and mechanismasue that every action, procedure, and decision
related to electoral processes are in line with I (constitution, laws, international provisions
agreements, and other provisions that are appédald country), or any ways and mechanisms toagiee
or restore the right to vote. Through electoratifes any parties who believe that their rights/éde have
been violated are able to file a complaint, attanmial, and receive a verdict. Electoral justicerers the
ways and mechanisms that are available in a phati@ountry and local community at the regional or
international level to: (a) ensure that any actigmmecedures, and decisions related to electommlgsses are
in line with the legal framework; (b) protect ostere rights to vote; (c) allow citizens who beéiethat their
rights to vote have been violated to file a complaattend a trial, and receive a verdict. Seertatsgional
Idea,Keadilan Pemilu: Ringkasan Buku Acuan Internasiddah (Indonesia Printer 2010) 5.
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legal certainty more quickly and more efficiently, given thigctons are a series of
scheduled activities of which the conduct requires punctuality and work efficiency.

Regarding the importance of establishing a special election, ¢ois necessary to
formulate a legal framework for its establishment. Howeves, @hivious that the special
courts that deal with election disputes are still biased, so prebensive study is needed,
preventing the established special court from possibly impedingatanyo The special
court should have an ideal design and become the benchmark of democrany as
important entity. In addition, the special court should have a more deésain than the
existing dispute resolution institutions. Currently, the authoritgs$olve election disputes
is given to the Constitutional Court. This is still ad hoc solution until a one-roof
election dispute court can be established.

Therefore, although in the future there may be a mandate wigsta special court
to resolve disputes over general election or regional electiatisethere are a number of
alternatives to the design of courts that would be authorized toeesot only regional
election disputes, but also general election disputes. In other wortisgéoeral and
regional election dispute resolution bodies must be designed more effectively.

For these conditions, it is necessary to study the establishmardgpaicial court for
general elections in Indonesia. This establishment terms &g policy, the design of
the court, the characteristics of the court decisions, and theohgrof regulations with
election-organizing and supervising institutions as well as juditséitutions under Law
No. 48 of 2009 on Judicial Authority. This article discusses the legiady of election
dispute resolution to initiate the establishment of general election countionelsia.

B. Problem Formulation

Based on the above-mentioned description, the problem formulation irutiisis
as follows. First, why does the existing legal policy oteds dispute resolution fail to
create an accountable, transparent, and fair election dispute resolution? Secbisdtheha
ideal legal policy design of general election court in the f@tureird, what are the
prerequisites for the establishment of an accountable and tramspkeetion court in a

democratic rule of law?

C. Methodology
This was a normative and explanatory descriptive study. A norendescriptive
study aims to comprehensively describe a social setting with its yimdeldws or with its
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legal norms. Various phenomena, particularly about the legal polielecfion law and

the reality of electoral justice, were explored and clatifiem terms of the typology of
legal research, this article is a normative legal study, suggpday sociological (socio-
juridical) or empirical study? The descriptive research method was used mainly to avoid
speculative narrative as well as trial and error proceddiise explanatory method in
this study provides an in-depth explanation about the causal relaticasioipg three
different aspects of election dispute resolufibm terms of the approach, this study used

a statute approach, conceptual approach, and case approach.

D. Discussion and Results
1. Legal Policy Problems in General Election Dispute Resolution

Electoral law enforcement basically serves as a mechatiiamprotects the
people's right to vote, which is intended to ensure that the right to bbdgenplaint
over voting rights violations can be implemented fairly. Unfortunatidg election
dispute resolution in Indonesia is still lacking in terms of acailitly, transparency,
fairness, and civility. Given the importance of establishing ateuanijurisdiction
election court, it is necessary to conduct a study on theregals as well as the legal
policy of its establishment. However, it is obvious that the speoiats that deal with
election disputes are still biased, so a comprehensive study is needed.

Currently, the definition and practice of the ‘névas politica which covers the
definition of the state, society, and business sector are constantly e\asangsponse
to the needs of the times. The essence of the new anliaédpolitica is substantially
the same, but there are stronger emphasis and demand for treieepErpowers to
prevent both the accumulation of power under one hand and conflicts ektntdrich
harm the public interests.

The focus of the three new branches of power should also be separatexidt

conflicts of interests. In the practice of state constitutionwaro&e of the independent

2 5oerjono Soekant®engantar Penelitian Huku2005) 50.

13 Moh Nazir,Metode PenelitiaffGhalia Indonesia 2005) 10-15.

¥t is the existence of continuously changing lepalitics of election law, causing the judicial
system of the election results to be "contesteddthdr it is under the authority (core) of the SupeeCourt
or the Constitutional Court or others; a weak suvig@n system when an election is conducted, dffgahe
effectiveness of the election; and how to recorstso the court authorized for election results ¢dextainty
and integrated in a judicial system that receivdsigh level of trust from the community. See Sudikn
MertokusumoPenemuan Hukum Sebuah Pengaliftaloerty 2006) 25; This type of research was onsed
by Moh. Mahfud MD in his dissertation. See MahfudM'Perkembangan Politik Hukum: Studi tentang
Pengaruh Konfigurasi Politik terhadap Produk Huldirmdonesia”, (Universitas Gadjah Mada 1993) 67.
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press media in peaceful coexistence has also been introducedofiéghdhe role of the
independent press previously referred to as 'the fourth estagnafcdacy' in addition
to the executive, legislative, and judiciary branches, can themfbeged to as 'the
fourth estate of new democracy' in addition to the power of the shatesociety, and

the market. This is referred to as the newadru-politicd in the macro context, also
known as macrguadru-politica®®

The essence otrias politica and ‘quadru-politicd in the micro sense is still
related to the executive, legislative, and judiciary functions. Honvéwe fourth branch
is no longer the independent press, but the function of the genetarel@ganizing
institutions as the ‘core-business’ of democracy. Generali@iscas a means of
channelling the principles of people's sovereignty becomes the pidém of
democracy.

Therefore, election-organizing institutions must be positioned indepeydemt
the executive, legislative, and judiciary branches of governmeatlefjislative power
consists of people who vote in elections. Similarly, the executive mpiswed by the
President and Vice President, as well as the governors, regentsiagots who are
also elected in general elections. Meanwhile, the judiciary peemves to adjudicate
the election processes by the Supreme Court and its membersl| as adjudicating
the election results by the Constitutional Court.

In this context, election-organizing institutions should be considiedourth
branch of power which complements the definition gpiddru-politica in the micro
sense, in addition to the executive, legislative, and judiciary brarafhgower in the
common sense. Also, it is understandable that, to achieve the institudapacity of
election-organizing institutions, it is necessary to design an wyitgidaw to build a
state legal system supported by its institutional infrastracthat serves as a special
court system intended to maintain the honour and dignity of general elections hef
public.

Referring to what has been said by Asshiddiqgie, that in the fthiarendonesian
nation should embrace not ortiyas politica, but alsoquadra political® That is, in
addition to the legislative, judiciary, and executive elements, gtereld be the fourth

branch of power, i.e., an institution that endeavours to conduct honest and fair

15 Jimly Asshiddigie Peradilan Etik dan Etika Konstitusi:Perspektif Baentang ‘Rule of Law and
Rule of Ethics’ dan ‘Constitutional Law and Congibnal Ethics’,(Sinar Grafika 2014) i—vi.
16 Asshiddigie (n 15) i—vi.
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elections. This idea is based on objective facts in the field, where is a need to
further strengthen the position of the election organizing intitati Based on the
previous opinion, the legislatives and executives are election vetethe election-
organizing institution should keep distanteThus, the general election-organizing
institutions as a unit that is integrated into a special cougeoeral election court
should be properly understood as the fourth branch of power. Therefotggdbgaas
well as orderly and well-planned measures are needed talésgeed by establishing
a special court for general election in Indonesia of which the humnsanrces consist
of people with unique spirit and characteolksgeisk

A good election system is realized not only by successful votihglso by a fair
dispute resolution process. The resolution of issues, including violatiodsprtes
over election results, that arise in the course of elections, basrégulated in various
laws and regulations. There are at least five institutionsatteatuthorized to resolve
election issues, i.e., the General Election Supervisory Boanda@a), the Supreme
Court, the District Court, the General Election Honorary Coum@{RP), the State
Administrative Court (PTUN), and the Constitutional Cdfirt.

The fact that there are many judicial institutions thataariorized to resolve
election-related issues has proved ineffective given that eachiajudistitution
requires a considerable time for resolving an issue. Thuspécsssary to establish a
judicial institution that resolves all election-related issespecially election disputes
and violations. Election-related issues usually emerge becauselobf rules of the
game' which has to be resolved in the future.

First, there is ambiguity in the authority of the DKPP. Based oncl&rti09
Paragraph (2) of the Law on Election-Organizing Institutions, DiKP&uthorized to
examine and decide on complaints and/or reports of alleged violatiadhe obde of
ethics by election-organizing institutioksAmbiguity over DKPP decisions can be

17 General Election Commission, General Election Suipery Board, and General Election
Honorary Council.

18 Dispute and conflict resolution.

9 The election-organizing committee consists of Gan&lection Commissions (KPU) members,
Provincial KPU members, Regency/City KPU membeBKRnembers, PPS members, PPLN members,
KPPS members, KPPSLN members, Bawaslu membersjnBiavBawaslu members, and Regency/City
Panwaslu members, Subdistrict Panwaslu members,berenof the Field Election Supervisors, and
members of the Overseas Election Supervisors. S¥e m Article 109 paragraph (2) of Law No. 15 of
2011 on General Election-Organizing Committee.
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seen in three controversial decisidh#n these three decisions, DKPP not only found
guilty and sanctioned election-organizing members who were provervéoviwated
the code of ethics, but also ordered the General Election Commik$itl) o restore
the rights of the complainants, something which was actually uhgedamain of
election administration.

In Decision Number 73/DKPP-PKE-11/2013, for example, DKPP ordered P
re-include Selviana Sofyan Hosen (complainant) in the list of cardittdh Decision
Number 74/DKPP-PKE-I1/213, in addition to imposing a warning sanctiorthen
Chairman of East Java KPU, Andry Dewanto Ahmad, and suspension ofEaister
Java KPU Commissioners, DKPP also ordered KPU to quickly and pyapeitw the
principles and codes of ethics in the protection of the constitutiagiabrof Khofifah
Indar Parawansa as a candidate for the East Java genetangfeMeanwhile, in
Decision Number 83 and 84/DKPP-PKE-I1/2013, in addition to imposing sandgtions
the form of suspension of the Tangerang City KPU for violatsegethics code, DKPP
also ordered the Banten Provincial KPU to restore the constitutighés of Arief R.
Wismansyah-Sachrudin and Ahmad Marju Kodri-Gatot Suprijanto to beati@idates
of the Regional Election of Tangerang mayor and deputy mayor in’2@k3ed on the
applicable legislation, in examining and deciding cases throughrée decisions as
described previously, it can be said that DKPP had taken actions beyond its authority.

In fact, the institution that enforces the code of ethics fortieleorganizing
institutions is not a new 'institution’ in Indonesia. During the 2004 to 2009 elections, the
institution was known as the KPU Honorary Council (DK KPU). In2B89 election,
as an ad hoc institution, DK KPU achieved a great deal of progress bingweaious
violations of the code of ethics committed by the election-organizing institutions

After the issuance of Decision of the Constitutional Court NumberUll/P
VI11/2010 which provided a new interpretation of Article 22 E Parplgréb) of the
1945 Constitution of the Republic of Indonesia, and later adopted by Law No. 15 of
2011, DK KPU then transformed into DKPP with a stronger position amctibn. The

20 Decision of DKPP Number 73/DKPP-PKE-11/2013 DKPRedsion Number 73/DKPP-PKE-
[1/2013 on the case of violation of the code ofiegiof the Election Supervisory Board of the Refubf
Indonesia; DKPP Decision Number 74/DKPP-PKE-II/2@1Bthe case of violation of the code of ethics of
the Provincial KPU of East Java; and DKPP Decistarmber 83 and 84/DKPP-PKE-I1/2013 on the case of
violation of the code of ethics of the General Etet Commission (KPU) of Tangerang City.

21 See DKPP Decision Number 73/DKPP-PKE-11/2013.

22 See DKPP Decision Number 74/DKPP-PKE-11/2013.

23 See DKPP Decision Number 83/DKPP-PKE-11/2013 d&D&PP-PKE-11/2013.
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transformation was based on a new paradigm regarding election-ongaingtitutions
that KPU, Bawaslu, and DKPP are a unit of election administrétioctions, so each
of these institutions must be permanent and independent. The probéted rel the
authority of DKPP in examining and deciding on alleged violations ofCibée of
Ethics in the conduct of elections sometimes exceeds the provikiantave been
determined by law. This seems to place DKPP in a higheriggogtian KPU and
Bawaslu.

Constitutional Court Decision Number 115/PHPU.D-X1/2013 clarifies the
characteristics of the previously debated DKPP decisions. Bastug @onstitutional
Court decision, it is known that the final and binding effect of tk&€P decision is not
the same as the final and binding effect of a court decision because DKPP does not hold
judicial power but it is an internal part of election organizingitutson, so DKPP
decisions are binding only for the institutions authorized to followompghe DKPP
decisions?* The author argues that it is necessary to review the formulatione
DKPP decision scheme and provide a legal formulation to provide opportonity
testing the decision, especially after the issuance of deasitie Constitutional Court
Number 31/PUU-XI/2013, stating that the final and binding effedKPP decisions
as referred to in Article 112 Paragraph (12) of the Law No. 15 of @@iylcause legal
uncertainty and may not be the same as the final and binding efffilset decisions of
judicial courts in general because the DKPP is an administratidg for resolving
election violations authorized by Law.

Second, there is an overlap between election-organizing institutidesms of
election law compliance. After the issuance of Law No. 15 of 201XElention
Organizing Institutions, there are three institutions that catry the function of
organizing elections, namely KPU, Bawaslu, and DKPP. The relatprsitern
among these election-organizing institutions can be said to have @delpttoral
integrity. This is because one of the indicators of electoragyityeis adherence to

moral and ethical values in the entire election processes. In Indoties has been

24 Constitutional Court Decision Number 115/PHPU.D2013, which provides an interpretation of
the validity and constitutionality of DKPP decis®that exceed its authority, declares that this lisgally
flawed and void decision. This is because this siewishows that the DKPP decision, which is finad a
binding, has an impact on the KPU and Bawaslutirtgtins in the form of dismissal or suspension ans
and has the potential to cause prolonged legaihpote The decision provides confirmation regarding
supervising authority held by KPU and Bawaslu. As kmow, DKPP is not an institution that exercises
judicial power as referred to in Article 24 of th845 Constitution of the Republic of Indonesia.
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manifested in the establishment of DKPP, followed by the formonlabf Joint
Regulations of the General Election Commission, General &teStpervisory Board,
General Election Honorary Council No. 13 of 2012, No. 11 of 2012, No. 1 of 2012 on
the Code of Ethics of General Election Organizing Institutionsehafter referred to

as the Common Code of Conduct). The overlap that can be found isuleds of
DKPP decisions that could step on the jurisdiction of other electioanigg
institutions. Based on this explanation, the author argues that DX&Paccumulation

of failure in the judicial processes and election law enforoeémEherefore, it is
understandable to have an idea of initiating the establishmentspé@al election

court.

2. Legal Policy of an Election Court

Disputes over the conduct of elections are actually casesddtatviolations of
the election administration or cases related to dissatisfawiibnthe decisions of the
election-organizing institutior®. The election disputes that were chosen as the object
of this study are "criminal or administrative violations thatev@und during elections
which affected the election results of which the legal basisdcdoelsought to file a
complaint about the validity of the election results.”

The idea of establishing a special court for general electiamdonesia emerged
as a manifestation of the provisions of Article 157 Paragraph (1awfNo. 8 of 2015
on Amendments to Law No. 1 of 2015 on the Enactment of Government Reguilations
Lieu of Laws. Thea quo provision states that, "Disputes over election results are
examined and adjudicated by a special judicial institution." Theiapeection court is
an independent institution that is authorized to make final decisionsronorgelection
lawsuits. The decisions of the special election court can be appeathe Supreme
Court and/or the Constitutional Court. The final decision on electioruleavs under
the authority of the general courts which are part of Articlec@drts. In such an
election dispute resolution system, an independent election-organiatityition has
the duties to conduct and manage election processes and has the gudnoaty to
deal with lawsuits and issue final decisions.

Regarding this fact, all Indonesians are currently contempl#tiegorm of the

special election court. The government, House of Representative),(¥egional

25 Topo Santoso, “Perselisihan Hasil Pemilukada” (30delivered in Diskusi Terbatas in the
Constitutional Court on 24 March 2011 in Jakarta.
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Representative Council (DPD), academicians, and the existinggutstitutions are
still figuring out the form of the court that would be establishealvéler, it is not an
easy question to answer. It is necessary to view similatuiehs that exist in other
countries. From the research, it can be seen that many couatriberize the
Constitutional Court as the judicial institution to resolve electi@putes. Some of
these countries are Austria, Germany, Azerbaijan, and Brazil etwsome other
countries, such as Mexico, Thailand and the Philippines, have establisbedl s

bodies to resolve election disputes.

. General Election Court as an Idea

Discourse on establishing a special court for generali@eds a relevant,
because the general election-related legal efforts so far t&il to provide justice, for
examples court decisions are issued after election proces&efirfished and there are
a series of election-related legal efforts that are tcoasuming, being counter-
productive with the time-bound election processes. In addition, legatse#ire to be
processed in various judicial courts. With these conditions, thetsetfrcreate a fair
election process will be difficult, particularly when the dtmts take place
simultaneously.

The existence of a special court for general election in the Indonekection
will help unravel the tangled mess of the democratic procdassésdonesia. The
existence of an effective dispute resolution mechanism istedst maintain the
legitimacy and integrity of a general election. Thus, no matter \Well-designed an
election system is, the possibility remains for violations tiaild reduce its quality.
Based on this argument, the best election system is one thainsomt reliable
institutional/legal mechanism to resolve various election objectonks disputes. In
fact, the institutional mechanisms not only resolve election disputeserve as a place
to fight for and protect the rights of the citizens from variousations?® As Petit’
once said that “challenges to election results, or the conductatibake should not be
considered a weakness of the electoral system, but a signrekilisnce.” When a
general election runs smoothly, the existence of an electotigejisystem is crucial to

26| Nengah Kastika, “Hak Memilih Prajurit Tentara sitmnal Indonesia Dalam Pemilihan Umum di

Indonesia” (Univesitas Brawijaya Malang 2009) 1.

27 Denis PetitResolving Election Disputes in the OSCE Area: Tolwax Standard Election Dispute

Monitoring System (Organization for Security ando@eration in EuropeYODIHR Rule of Law Expert
2000) 5.
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ensure that the rights of the people in the election are upheldnsnde no mistakes.
On the other hand, when a fraud or violation is found, then the estabéketdral
justice system should be able to resolve and provide compensation for any losses.

Both administrative and criminal violations have different degodesrror and
implications on the quality of the conduct of elections. The most daugesnd
fundamental problem is when the public doubts election re€llts. addition to
delegitimizing the results, it can also cause antipathy towhelglected government,
even disrupting social, political, and governmental stability.

If further linked with the principles of the rule of law, the urgen€gstablishing
an election dispute resolution mechanism is closely related tadheept of due
process of law. This concept emphasises the protection and enforcgrttehuman
rights of citizens as guaranteed by the constitution. The concejpiegbrocess of law
procedurally requires a fair and proper process before makingsaotethat can harm
individuals?® Thomas Fleiner stated that, procedurally, the main objective of due
process of law is to guarantee that the fact-finding progess dispute resolution
mechanism also accommodates the conflicting interests betweerpatties.°
Therefore, what matters is not only about the existence ofchanism, but also a
proper and fair process.

Various international organizations including IDEA International, Teater
Center, The Organization for Security and Cooperation in Eu@®CE) and the
United Nations Development Programme (UNDP) have gathered to faemula
conceptualize, and frame the basic principles of election dispstdutien. The
principle is known as The Accra Guiding Principles on ElectoraticilugGhana
Principles). There are ten key principles in the Ghana Principles, néimely:

a. Integrity: This is a vital principle that contributes to the tiegacy of
general election processes and serves as a key in every abpbet
election process.

b. Participatory: Public voices must be heard, respected, and voiced in a
independent, fair, and proper election model. Citizens are the mais actor
in a representative democracy, so they are entitled to thetoigiioose

28 Rudi Salam Sinaga, “Implikasi Distorsi Demokrasaid® Pemilukada Terhadap Penguatan
Demokrasi Lokal” (2012) 5 Jurnal Perspektif.

29 Jibong Lim, “Korean Constitutional Court and Dumé&ess Clause” (2006) 6 Journal of Korean
Law.

30 Thomas Fleiner, “Continental Law: Two Legal Syss&if2005) 9.

31 Electoral Integrity Group, “Towards Internatior&atement of The Principles of Electoral Justice
(The Accra Guiding Principles)” (2016).
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who should represent and arrange their lives. A general election must
provide the widest possible space for participation, involving novice,
female, and vulnerable voters.

c. Law-abiding: For the results of the general election to ¢iéireate, each
stage of the process and violations thereof must be clegiljated. A
general election will be respected if conducted in accordantte tie
laws and regulations that are applicable in the community. Législa
must also be formulated in accordance with international nornisctref
the principles of electoral justice, and provide clear sanctions.

d. Fair and impartial: The impartiality and fairness principlesuee equal
treatment between voters and contestants. This means that relevant
regulations should be applied equally to the entire community. This must
be in line with the level playing field principle for all pagieThis
principle should apply at every stage, during the election stages and
dispute resolution.

e. Professional: Managing elections requires technical knowledge on
various electoral issues. This way, competence and professioraaksm
expected from not only election-organizing institutions but also efecti
dispute resolution institutions. The professionalism principle should
govern the conduct and supervision of each stage of an election. Some of
the key indicators of professionalism are experience, expertise,
objectivity, efficiency, accuracy, commitment, and effectiveness.

f. Independent: The independence principle should be upheld by every
official involved in holding elections. Complaints or dispute resolution
must be respected and protected by law. No interests shewtowed
to interfere.

g. Transparent: Transparency is a key element involving opennegsrgt e
election stage, including easy and fast access to informaisdifigation
for every decision-making, honesty, and prompt correction of
irregularities so as to increase trust and credibility of each stakeholder

h. Non-violent: Each election stage must be conducted without violence,
intimidation, coercion, corruption, or other actions that could interfere
with the conduct of the election to comply with the basic principfes o
electoral justice.

I. Regularity: Elections should be held periodically, at reguiéervals.

This must be clearly regulated by the law.

j. Acceptance: It is undeniable that election results must refiecwill of
the people. Thus, every person must comply with/or be willing to accept
the results, respectful of a peaceful transition of power, amd th
legitimacy of the election results must also be admitted thoy
international community.

There are various election dispute resolution systems applied iniesuthtoughout
the world. The variation is related to the regulations and instigutiovolved in it. In

terms of the availability of an election dispute resolution meshanihe Ace Projett

recorded three main models of election dispute resolution bodiesicuvgrarts of the

32 Ace Project, “Legal Framework Encyclopaedia” (2012
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world, namely judicial resolution institutions, resolution by et@eibrganizing
institutions, and special institutions for election dispute resolutiomdtition to these
three models, some countries also use other mechanisms, suckpate desolution
through parliament or constitutional council. This is in line withtaedesnent by Firdaus
that, in general, the models for election dispute resolution in thel\aoel divided into
three componentdirst, the Election Management Bodsecond the Election Complaint
Commission; andhird, the Election Tribunal. The distribution of the above-mentioned
dispute resolution models can be seen in the following¥hap:

Figure 1. Map of Distribution of Models for Election Dispute Resolution Institstin
Various Countries
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Source: http://aceproject.org/epic-en/

Based on the data, the majority of the countries (59% or 132 coungiglprize
dispute resolution to judicial institutions. Meanwhile, 37% or 84 couningdement
dispute resolution by election management botfids. addition, there are 12% or 27
countries that have resolution models through special institutiongldotion dispute
resolution. The remaining 11% or 25 countries have special mecharosnegection
dispute resolution.

The election dispute resolution described in the previous chapter malassible
for disputes to be resolved through a competent institution. Bawasledammended an
institution authorized to resolve disputes. If there are too maegti@h-organizing
institutions, there is a risk of overlaps and conflicts betweertutshs. For examples,
regarding the drafting and enforcement of election laws, ifethe only one court to
resolve election cases, this will certainly be more effedbeeause there are only few
check and balances activities to¥@®n the other hand, resolving violations and disputes

through some institutions is ineffective because each institutioa dégerent resolution

33 Ace Project (n 32).

34 Including Indonesia

35 Abhan and othersBawaslu Mendengar: Menghimpun Masukan untuk Memirangondasi
Pengawasan Pemil(Badan Pengawas Pemilu Republik Indonesia 2017) 11
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system and process, making it difficult to achieve legal iogytan addition, the conduct
of elections and their stages are scheduled by law, so if heteliszsolution takes place
in some institutions, it could hinder the conduct of elections.

Consideration of the above problems underscores the importance of ial spec
institution to resolve election disputes in Indonesia. The establithofea General
Election Court may be able to accommodate the resolution of cglegiolations or
disputes to achieve elections with integrity which has a legaldation based on the legal
framework. Thus, a General Election Court is highly needed asamsyor a place for
resolving conflicts or cases. Judicial institutions play a mlproviding a forum for and
even help for those who feel that their rights have been violated and forée partees to
take responsibility for their actions. Some of the reasons wipytgisesolution processes
should be done by a special court are:

a. There are too many institutions involved in election dispute resolution,
including Bawaslu, the police, prosecutors, general courts, state
administrative courts, and the Constitutional Court;

b. The existing courts have limitations in adjudicating certainctigle
disputes, either because the procedures of these courts cannottfalow
time-bound general/regional election processes or because theiritguthor
has a limited scope; and

c. With so many mechanisms and institutions involved, almost all wek se
justice fail to receive redress for violations.

The above-mentioned problems become the reasons why establispegal court
is relevant to consider because the election-related legalsefiave so far failed to
provide the public justice. For example, court decisions are isswgcehldttion processes
have finished and there are a series of election-related &ff@ts that are time
consuming, being counter-productive with the time-bound election processaddition,
the legal efforts are to be processed in various judicial £oWfith these conditions, the
efforts to create a fair election process will be difficplrticularly when the election
processes take place simultaneously.

A special institution for resolving election disputes would play @ oblproviding a
place and even help to those who feel their rights have been violadefbrae certain
parties to take responsibility for their actions. This is in liila an argument by Satjipto
Rahardjo who said that the presence of a legal institution ieethigation of an abstract

concept or draft of law. It is through the institution and through th& wbthe institution
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that an abstract concept can be realized in soéfefhe author believes that the

establishment of a General Election Court in the future may baveral advantages,

including:

a.

The judicial court has been well-established, so if a speciait dor
resolving regional election disputes is established under the Suf@umie

it would not become an issue, especially in relation to the underlying
regulations, organizations, resources, and procedures.

. The judges in Indonesia’s judicial institutions have expertise in iexagn

deciding, and resolving disputes. In addition, since the very beginning, thes
judges already have judicial independence, allowing them to takele® s
when resolving regional head election disputes.

The structure of Indonesia’s courts covers all the regions in Inidones
making it possible for all the Indonesia’ courts to resolve regibead
election disputes properly.

. It will promote governmental legitimacy because electiortedlaecisions

are made based on the laws to create justice, legal certamtd political
stability.

. It may prevent abuse of power by the dominant party in theldéges

institution by paying attention to the minority as well.

Despite being political, it is recognized that regional heactiele disputes
are a legal issue, so the resolution should be based on the conssitution
laws.

However, this concept is not flawless. Admittedly, that theee sime possible

weaknesses of a special court for election disputes, including:

a.

The controversy over a decision decided by the high court and thensaipr
Court in the past which resolved the regional head election disputes
certainly burdened all the judicial institutions under the SupremeatCou
because they had to resolve the regional head election disputes.

. The level of public trust in the regional election dispute resolutipmhe

judicial institutions is still low.

Most judges have not specifically studied regional election dispses is
necessary to conduct training and certification of judges hancdgignal
head election and to involve experts who can testify before the court.

. It can trigger political influence from those who do not agred e

decisions made by the judicial institutions who question the cgpacit
impartiality of the institutions.

. It can be dangerous if judges are involved in the legal issupartan

politics.
There is a risk judges could be appointed based on politicaliarimstead
of the result of procedural justice selection.

Election dispute resolution through some institutions would certainly dimibe

quality of decisions issued by each institution. In addition, the disf@aitése election

36 Satjipto RahardjoTeori dan Metode dalam Sosiologi Huk(@dndip Press 2017) 36.

63



Prophetic Law Review Volume 4, Issue 1, June 2022

stage must be resolved first before moving to the next stagainte requiring a longer
wait time for decisions to be issued by the relevant resolunsgjtution. This will
eventually hinder the enforcement of the law on election dispute resoltion.

The fact that there are several institutions authorized to rest@gBon disputes has
caused many conflicts and inconsistendiésst, many parties do not understand election
disputesSeconda lot of energy is spent following up on the resolution processetheut
results are minimalThird, there is institutional injustice. If analysed further, too many
complaints filed at the Constitutional Court and the Supreme Coua esaesequence of
not understanding the underlying law of the lawsuit to be filed. Tdwerenany violations
and disputes in the election stage that should be resolved bydb&oi|Supervisory
Committee (Panwaslu) or law enforcement institutions but sulimitiethe judicial
institutions3®

In relation to general election or regional head election dispggevances have
included administrative violations, election crimes, and disputes ieléotion stage as
the basis of the lawsuit. However, all these three things asuthority of neither the
Constitutional Court nor the Supreme Court to resolve. Election offestsmsld be
resolved by the criminal justice system (police, public prosesutand courts).
Administrative violations should be resolved by the KPU or the dRedji General
Elections Commission (KPUD). Meanwhile, disputes in the electionepsoor stage
should be resolved by General Election Supervisory Agency (Bawastli)Panwaslu.
Unfortunately, although the decisions of Panwaslu or Bawaslu havelaahd binding
effect, the effect is not as final and binding as the decisionsididial institutions,
rendering them often ignored. Meanwhile, what is defined by tspuths over the
election results are disputes over the decisions of the KPU oDKPgharding the election
results. Unfortunately, the disputes over the election resultsnated to disputes about
counting errors made by KPU or KPUD. In the context of electitmes Constitutional
Court has the authority to resolve them.

The existence of a General Election Court in Indonesian would helpelrire
tangled mess of the democratic processes in Indonesia. Tleetthiigrarticle proposes to
immediately establish a General Election Court in Indonesia.

37 Nofi Sri Utami, “Problematika Pola PenyelesaiarsBalan Pemilu (Pelanggaran & Sengketa)
yang Terpisah PisahEvaluasi Pemilu Serentak 2019 Bidang Evaluasi Aspdium Pemily(2019) 19.
38 Utami (n 37) 20.
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For the greatest chance of success, a General Electionmasitrbe independent. In
terms of the history, the idea to establish an autonomous specialjiaidy was once
proposed by Bawaslu. Law No. 7 of 2017 on Elections has made Bawas|weareerant
body that decided on election disputes or violations. Apparently, Bawadtsluts task of
"resolving electoral matters" had the potential for creatingflicts of interest. Both
authorities had the same weight and could burden Bawaslu. FinallyasBawas
considered unreliable and a troublemaker with its own conflicistefests. Based on this
condition, experts like Jimly Ashidigie and Refly Harun thought thatd3wis tasks were
too difficult.

An alternative to establishing an autonomous General Election Cdugttes than
establishing a special court under the Supreme Court. This akernstrelevant to
creating a General Election Court in two alternative modelst, Rlesigning a special
judicial institution with the same position as the Supreme Caowuttthe Constitutional
Court as implemented in Mexico and Brazil. Second, Bawaslu couldsfdrmed into a
guasi-judicial institution, the main task of which would be to resolve election disputes

An alternative to not establishing a judicial body under the Supf&ooet and the
Constitutional Court is the most possible alternative based on a aatisideof

constitutional comparison. There are several reasons as follows:

Reasons why not under the Supreme Reasons why not under the Constitutional

Court Court
a. A General Election Court does not a. The Constitutional Court can exercise its
hold general but special courts; authority as mandated in the 1945
b. A General Election Court offers a Constitution of the Republic of Indonesia,
speedy trial in line with the election so the Constitutional Court focuses only

mechanism with a limited time frame: 0N its duties and authority as the guardian
c. The decision of a General Election of the constitution, instead of dealing with

e L . election disputes which will hinder its
f(fj(r)tl;]rérlslglgnaalllairt]i%r?'ndmg’ there is no main duties and authority that should be

_ o completed quickly;
d. A General Election Court adjudlcate% The Constitutional Court | t desianed
administrative disputes or violations ™ € Lonstitutional Lourt 1S not designe

of election laws, while election crimes to have inferior courts like the Supreme

would remain under the absolute Court; o o
authority of the general court. c. In the modern constitutional system, it is
Provisions on the mechanism for pOSSible to establish an independent State

reso|ving criminal violations through institution that is not included in thgas

the general courts are mandated in the Politica framework.
Law on Election Courts
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The underlying legal basis for establishment of a special cefers to Article 22E
Paragraph (5) of the 1945 Constitution that general elections atebfieh national,
permanent, and independent general-election commission. That isertrlgelection
commission is the election-organizing institution, and as the organizex national,
permanent, and independent. Finally, the establishment of a GEresrtadbn Court would
answer the needs that there have so far been many casesatisf@istion with and
irregularities in election results. It is the electoralipesthat is to be achieved, to ensure
legitimate and fair elections.

If this idea is linked with simultaneous conduct of elections, it @gftainly affect
the pattern and systems of election dispute resolution. The resolutganerfal election
disputes through some institutions today leaves some open issues egtrein
enforcement of election law. The problems are: (1) the resolutiefection disputes has
become ineffective given that each institution has its own resolygionedure and
requires a lot of time. Meanwhile, elections, including presiderdarad House of
Representatives elections, are to be conducted simultaneouslys smw#sible that there
are issues, such as violations or disputes, simultaneously; anché2public will be
confused about the resolution procedures through some institutions because the procedures
in different institutions are different and tiered. In other wordseg® election dispute
resolution involving many institutions raises problems that must lndvessimmediately
by the government.

From the transformation that is done, establishment of a GeBkeetion Court
should be a central (under-one-roof) election dispute resolution in Indoke®in if it is
not central, any division should be clearly regulated. This divisios &inprevent any
overlaps in the process. For example, if there is a criminaleglein the election dispute,
then the case should immediately be referred to the general staming from an
investigation by the police, as regulated in the Criminal Code.h@mother hand, for
administrative disputes, the case should be processed directly by this spatial ¢

Arguably, it is necessary to redesign the institution thatuthasized to resolve
disputes over election results as well as disputes over eleatignbly establishing a
special election court. This is done by simplifying the systanasinstitutions involved in
resolving election disputes. In this context, it is necessary ltmmfalp the mandate of the

establishment of a special court that will be authorized to restidypeites over election
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results using a comprehensive thinking framework. For more detailsfollogving

describes a General Election Court for election dispute resolution in the future.

E. Conclusion

The legal policy underlying election dispute resolution has so far eot &igective
in conducting an accountable, transparent, and fair resolution of electfmrte$i because
there has been no clear regulation on which judicial institutiorutisoazed for this
matter. Meanwhile, at the practical level, Bawaslu and DERPoften considered to work
beyond their authority, which further makes the dispute even more coteg|itack of
legal certainty and justice. At the institutional level, electdispute resolution is
practically contested by the Constitutional Court and the Supremet. Cbhis is
inseparable from the debate, whether Pilkada (regional headoe)eatid the general
election are in different or the same regimes. Finally, Nmw8 of 2015 on Amendments
to Law No. 1 of 2015 on the Enactment of Government Regulation in LieavofNo. 1
of 2014 on the election of governors, regents, and mayors into law wheighycstates
that "[d]isputes over election results shall be examined and aafjadidy a special
judicial institution.” The issuance of the law clearly implibattthe General Election
Court has so far not been accountable, has not had legal ceraittyas not been able to
create justice.

The design or legal policy of the law to be establish should havehdracter of
"volksgeist to comprehensively resolve election disputes. The legal polidyeoGeneral
Election Court in the future should certainly answer the current nébdsestablishment
of the General Election Court should be effective and aim to biegjoeal justice,
namely: (a) ensuring that every action, procedure, and decisiaededio the election
processes are in line with the legal framework; (b) protecimgstoring the right to vote
and creating legal certainty; (c) allowing for any @tiz who believe that their rights to
vote have been violated to file a complaint, attend a trial, arelvee@ verdict that is
accountable and fair. One of the prerequisites for the estabhsluha General Election
Court (as the first option) is that the institution shouldlekegatie provisiowhich means
that the institution does not have to be established by its own lawt ban also be
established under its own law. If it is under the Supreme Courtstablishment can be
regulated in provisions on special election courts in the Election foa example. Most

importantly, its institutional duties are not ambivalent unlike Bawar DKPP. This
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institution is designed to handle administrative election dispute& election crimes are
to be referred to the general court. The second alternative ibdigs a General Election
Court as a state institution, instead of establishing it undeStipgeme Court or the
Constitutional Court. The legal basis for the establishmenspgaial court is Article 22E
Paragraph (5) of the 1945 Constitution, that general electionsbehbkld by a national,
permanent, and independent general-election commission. This metrketlgeneral
election commission is the election-organizing institution, which i®ma, permanent,

and independent.
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