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A. Introduction

Globally, the purpose of Islamic law is to realize the benefihahkind, both the
benefit in this mortal world, and in the hereaft@io achieve this benefit, a more detailed
and technical law was enacted, both in the form of commandments an8itpyogj
through two main sources of Sharia, namely the Qur'an and Hadith. thesa two
sources, various forms of Islamic law emerged, sudlylsfatwa, ganun, and gadhall
of them must be intended to realize the benefit of mankind. This niban#& can be
ascertained that the rule of Islamic law is always oriented towangditial interests.

However, in reality, especially in Indonesia, the implementatiotslamic law is
not always in line with the wider benefits and objectives of tei&. The example is the
distortion of meanings related to terms in Islamic law tmatiatended for the political
interests of certain groups, Sharia banking practices that arén reatcordance with
Islamic law andShariagoals® as well as various provisions in Islamic law that have been
codified. The application of Islamic law that is not in line witle magéashid al-syari'ah
making Islamic law appear not as a law that protects and defeadseak, in fact it
benefits the majority and oppresses the minority.

Other examples are the legal issue of prohibiting a Mssiiom inheriting the assets of
her/his non-Muslim parents, tmisyar marriage law which is not prohibited in Indonesian
marriage law even though its harms aspect is grtéea the benefits. A side from that, the
law of dividing inheritance two compared to dretween the male and female sections which
is no longer relevant to the times, as well as otlyad lssues that are no longer able to benefit
those of the Islamic faithSome of these exampledlwe discussed in this study.

As stated above, it shows few examples of the application ahitsléaw in
Indonesia which is not in line with the objectives to be achievedhanapplication of
Islamic Sharia. Based on the reality of the application of Islami¢ thes author feels that
applying the law based on prophetic values (humanization, liberationarsteéndence)

is urgent both globally and nationally. Judging with the value of humi@mzaneans

4 Mohammad Hashim Kamali, ‘Goals and Purposes Madqaal-Shariah Methodological
Perspectives’ in Muna Tatari Idris Nessery, RumdanAd (eds.),The Objectives of Islamic Law the
Promises and Challenges of the Magasid Al-Sh@randon: Lexington Books 2018) 7-11.

5 Violations of sharia banking practices that areindine with sharia law have been raised by many
academics See Mohammad Hosen, ‘Prinsip keadilan dalam putusamgadilan agama mataram nomor
0508/pdt.g/2016/pa.mtr. Tentang penyelesaian séaghead murabahah Menurut hukum ekonomi syariah’
Theses Research at the University of Muhammadiymbalifaya (2018).

8 Look at the results of research conducted by Rikdriyani, ‘Implementasi Hukum Waris Islam
Pada Tokoh Muhammadiyah’ (2013) 1 Journal Ulumuddin
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punishing by humanizing humans, eliminating feelings of hatred, andifgstespirit of

togetherness to help each other and create a better life. Judthnigeralization means
applying the law to relieve people of the shackles of poverty, kackwess, deprivation,
and damage while judging with transcendence means applying théo lagalize the
purposes of the law (magéashid al-syari'ah) namely faith and obedi@G&od in the form
of realizing justice, equality, tolerance, and so on.

Based on this, the writer opines that it is very urgent to imneddiegformulate the
ijtihad of Islamic law in Indonesia today, because the praofid¢glamic law is no longer
in line with magashid al-syari'aland the principles of Islamic law. To address this
disparity, the author offers the theory mfigashid al-syari'alboth in classical thought
(magéashid Khashshalgnd in contemporary thougkmagashid al-'ammahjniversally
developed by Muhammad Thahir Ibn Asyhdr as an approach in reformutiagingihad
of Islamic law. The question is whethtbe magashid al-syari'aaipproach should be used.
Because ijtihad based on conventionahul figh only will not be able to solve
contemporary problems faced by society, a more universal app®aeded that can
free humanity from legal stagnation. Without makimggéashid al-syari'ala consideration
for the determination and application of law, it will only mak&amic law appear in a
rigid form and do not have dialogue with empirical reality, whiciméseasingly dynamic,
complex, and plural. If this condition is left unchecked, in the end, Isléami will not
only be uprooted from the core purpose of religion but will also beeiugtvay from its
elastic character and in accordance with all places and times. Dimstrecction of Islamic
law with themaqashid al-syari'alapproach is expected to produce Islamic law product
that is more humanistic, and in line wittagashid al-syari‘ahboth specific and universal

according to the Indonesian context.

B. Problems Formulation

To focus this research, the writer limits the problem to tewing problem
formulations. What is the product of Islamic law in Indonesia todagnwiewed from an
ontological, epistemological, and axiological perspective? Whdteicdncept (position)
of magashid al-syari'ahboth typical and universal in Islamic law discourse? And, what is

the construction of ijtihad in Islamic law with theagashid al-syari'alapproach?
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C. Methodology

This research is descriptive-normative, or library researchudes content analysis
as a method of analyzing the data obtained. In addition to ustogceptual approach,
this study also uses maqashidiapproach Maqgashid Based ljtihgdto answer the
problems studiedThe author’'s data is obtained from studying and analyzing several
sources related to the theory Maqésid al-Syari ahMuhammad Thabhir ibn Asyhur. In
analyzing data, the authors use the normative approachMandsid al-Shari ah al-
ammabhas a basis for thinking.

D. Results and Discussion
1. The Application of Islamic Law in Indonesia: A Philosophical Problem
Until this moment at least, the author observes that in certain gbathe

application of Islamic law in Indonesia, there are quite serioablgms, especially
when observed from a philosophical perspective. The confusion over thisophilces
aspect has resulted in the application of Islamic law to b&dar the principles and
objectives as a law that was revealed to realize preciols Jaaprove this, the author
elaborates on the argument related to the ambiguity of the afpphliof Islamic law in

the Indonesian context from the ontological, epistemological, and axiologicat.aspe

a. The Confusion of the Ontological Aspect

The study of philosophy, ontology, or metaphysics is part of the discusf
philosophy that discusses the nature of the existence of sometha@sgioga what
reality is, or what existence isTherefore, ontology can be understood as a branch
of philosophy studying realities, both from the aspect of being ene@ssence.
Ontology discusses the reality of both function and form, both qusditgtand
guantitatively. The object of the study of philosophical ontology fromntlagerial
side includes the study of the nature of the universe (cosmology)(tmmogy)
and human (anthropology), as well as reality, both physical (sughesmena,
fact, things that are visible to the naked eye) and a metaphysie (such as
magical thing or the invisible). In addition to questioning the existeot
everything, ontology also discusses the nature of everythingxisas.eTherefore,
ontology can also be called the "science of being" because ontkgyabout

everything that exists. Ontological studies can be divided intergeand special

7 Sutarjo WiramihardjaPengantar Filsafa{PT Refika Aditarma 2006) 133-135.
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metaphysics. General metaphysics questions something tisét, exhile special
metaphysical questions the nature of something that exists. Oraisch of
ontological philosophy gave birth to various philosophical schools such as monism
dualism, naturalism, materialism, idealism, logical empiricism, and Eoral

In this section, the author analyses ambiguity in the applicatitsiamhic law
in Indonesia in the realm of general ontology/metaphysics delate the
investigation of the concept of existence itself. At the concefaual, Islamic law
in Indonesia is not well understood by certain Muslim circlese@afy Muslims
who are affiliated with political groups. For example, many Muslimisunderstand
the concept and position of fatwa in the hierarchy of Islamic Many people in
Indonesia are trapped in artificially created fatwas, esipetawas from institution
such as the Indonesian Ulema Council (MUI), and even a group thaitsalfizhe
National Movement to Guard Ulema’s Fatwa (GNPF U). Accordinthé author,
this is a dangerous paradigmatic fallacy and will alwaysecausnoil in society.
Because, as agreed by the scholargsbiul figh,both past and present, a fatwa is a
responsive opinion of Islamic law from religious expert which is an understanding of
the Sharia arguments, the conclusion is that a fatwa is an undergtaaniopinion,
not Sharia itself. Fatwa, likkgh, is subjective and relative, because it reflects the
personal thought of a scholar. Therefore, fatwa is not legally igndi may be
followed and abandoned. In this regard, therefigharule which reads;

SR Sy ety

"ljtihad is not cancelled because of other ijtin&d."

This rule asserts that a law resulting from ijtihad (human thipugcupies the
same position; one cannot be said to be superior to the other. ligheeraujtahid
who decides a law, there are other mujtahids who also arrivedidfieeent legal
conclusion on the similar case, the position of these laws is eqialyerpowering
each other. In this case, people may choose which opinion is maoablesuind
easier for him to follow. Likewise, the change in the fatesulting from ijtihad in
the past, when it was no longer relevant to the times and begarababeoned by

society, and a new fatwa emerges and was more relevang toohdition of the

8 Zayn al-'Abidin Ibn Ibrahim ibn NujaimAl-Ashbah wa al-Nadha'ir 'ala Mazhab Abi Hanifah al
Nu'man(Dar al-Kutub al-Alamiyah) 105.
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times. It does not mean that the results of the ijtihad previouslg deleted by the
results of today's ijtihad because each law resulting frohmgtihas its own place
and time. ljtihad in one situation that cannot defeat ijtihad in anoltmerefore,
imposing a fatwa in this country under political pressure like wied done by
Islamic group such as the GNPF according to the author is ppropaiate act that
needs to be stopped.

The ontological confusion in the application of Islamic law in Inda@nesan
also be found in the confusion in understanding the concept of ijtihad Maaify
Islamic groups do not properly understand what ijtihad is and lionmsthereon, so
they cannot distinguish betwegath'l (certain) andzhanni(speculative) of Islamic
law. In relation to this field of ijtihad, Sheikh Yusuf @ardhawistated that about
ten percent (10%) of the sacred text was in the form of ptssubd constangath'?
law. This segment must be accepted as it is without having pi séhe changes
around it. What is included in this segment is basic issues camgethe
foundations of religious teaching. While the rest — 90% of the teqchin the form
of global rules that arehanni This second segment is operational laws that are
directly in touch with social and societal phenomena. This segnegives access
to change if it refers to the moral messages contained imthedsteaching globally
and implicitly? In this regard, Islamic jurists often postulate that the tes¢axthing
in Islam is like an iceberg whose peak floats on the surface of the sepertent of
it can be seen clearly above the water surface, while thaniagn®0 percent is
submerged under water which to dive in and find out requires equipmert ticit
light, namely in the form of ijtihad reasoning device.

The ten percent segment is a standard rule whose appointmentteschiag
textually is carried out explicitly and constantlgath) without giving other
interpretation opportunities. This type and variety of teachingdeariassified in
more detail as follows: (1) The basics Afjidah such as faith in Allah, angel,
scripture, messengers and the Day of Judgment. (2) Pilladaoh:l Reading the
Shahadah, establishing prayer, paying zakat, fasting in Ramadan Maouth, a
performing Hajj. (3) Forbidden acts such as witchcraft, murder, eagiutiheft, and
backbiting. (4) Praiseworthy actions such as being honest, trustyqdtignt,
keeping promises, and other types of good @&ltsAkhlag Al-Karimah).(5) Other

9 Yusuf al-QardhawiAl-Khasha'ish al-Ammah li al-IslartDar al-Ma’rifah) 220-221.
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types of teachings in Islam whose arrangements have been ditaeddryqgath'?
text, such as marriage contract procedures, divorce, reconciliation, and'®thers.

Meanwhile, the remaining 90 percent is a type of teachingcdraiadapt and
be touched by change according to the context of space and timeealibeof the
presentation above shows the great mind opportunity to participateniuléting
the form of religious teachings at the practical level. This &#so reflects external
and universal values of religious teaching because with its adapigvacter, Islam
does not only highly appreciate the use of the mind, but at the sammet twill
always appear compatible with the social dynamic that contowealtfrom time to
time. As a reflection of social phenomena that are dynamiaiare, there will
always be humanitarian issues and new legal events thatigdlfeom time to time.
This can be anticipated where the multi-dimensional valuesigioe$ teaching can
be clearly understood and implemented consistently and proportionally.

As for ushul figh the zhanniregion, whose presentation reaches 90%, is
included in three forms of textual characteristic, namelyS{Br'i law based on the
argument ofjath'm al-tsubdt zhanni al-dalalal2) Syar'i law based on the argument
of zhanni al-tsubt gathi al-dalalaty and (3) Syar'i law based on the argument of

zhannt al-tsubt zhanni al-dalalah

b. Confusion in Epistemological Aspects

Epistemology is a branch of philosophy that questions the certaitytlorof
metaphysical knowledge, or the method that has become a source of human
knowledge about reality. Epistemology discusses how humans acquire #gewle
for example through logical thinking, meaning that the nature of ptopeding, or
how to organize thought that can describe the truth of knowledge efEpistyy
based on logic produces deductive and inductive thinking structure. Theisroft
deductive thinking is a logical way of thinking, acceptable to commasesand the
truth resulted is a coherent truth (axiomatic). Meanwhile thectsire of inductive
thinking is a factual way of thinking, it is based on facts ortexgsdata. The truth
obtained from the inductive way of thinking is the correspondence or ieahpir

truth. In the context of Islamic law, epistemology specificilis about the theory

10 Abu Yazid, Nalar dan Wahyu: Interrelasi Dalam Proses PembeatuByariah(Erlangga, 2007)
57-58.
11 Abdullah Kahramarfikih Usulu(Ragbet Yayinlari, 2014) 56-57.
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of science which includes discussion about source of knowledge, method and
application*? Thus, the epistemology of Islamic law basically includes dismuiss

the sources of law-making, the methods used to enact the law, andatmpli
thereof with the aim of transforming the text's provision infystem of norms that

can be enforced toddy.

Returning to the discussion regarding ambiguity in the applicatidslarhic
law in Indonesia in the epistemological realm, the author offiees following
examples;

First, is the field of Sharia economic law/Sharia banking. In thet author
has often heard from public testimony that the practice ofi&hmnking is not
different from conventional banking which is often accused of beingusious
institution by proponent of the Sharia economic system. One of tlespief
evidence that the author can put forward here is in the practiceidtarabahor
musyarakahcontract between Islamic bank as owner of capital and custasner
worker. When referring to thenudharabahor musyarakahprovision in figh
muamalah if the cooperation suffers a loss in its business, the profitaghahould
not be billed by the owner of the capital to the worker, even theslossld be
shared between the two. However, the fact happened is that cuswmevaker
must return the capital fund and business profit that have beemutetdrby the
bank as the owner of capitdlThe mudharabahpractice by Sharia banks which is
so inhumane and exploitative (containing element of extortion) has no response from
the DSN MUI either in the form of a fatwa or a revision of ékesting fatwa related
to the irregularity, which according to the author statesttigategulatory institution
of the Sharia economy is more in favour of the interest of the owner of capite/Sha
banks than the interest of the custod?er.

Second, regarding the labelling of halal product, according to theraubhe
halal labelling issued for consumptive products is contrary to theigenof

convenienced]-taysir) in Islamic law. This is based on the following figh rules;

12 According to Nadirsyah Hosen, there are at leBsbdoks of commentary that interpret the word
"awliya" not as "leader', but as an ally or closderfd. See Nadirsyah Hosen ‘Awliya’ in
https://luk.staff.ugm.ac.id/kmi/isnet/Nadirsyah/apalisi.html, accessed on January 9, 2022.

13 Mohammad DahlanAbdullan Ahmad An-Naim: Epistemologi Hukum IsldRustaka Pelajar,
2009) 15.

¥ Mohammad Dahlan (n 15) 16.

15 One example can be read in Mohammad Hosen (n 5).
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LA e G 0% s AAUY) sl ca (e
"The origin of the law is that everything is permissible, st tiere is evidence that
shows the law is forbidden."

From these rules it can be understood that to determine theokrgaiksibility
of something, there is no need feyar'i support, because the original law is
permissible. In addition, the existence of information from the tegarding the
forms of object or goods that are lawful is not intended as aationit or prohibition
on creating new forms ofmuamalahthat are not mentioned in theyar'i text.
Therefore, to determine the permissibility of new formnefiamalah it is not
necessary to carry out leggiyas with the form of muamalahthat has been
exemplified in the text. In this case, the provision that need toobsidered in
determining the permissibility of thasya' (something) is to see whether it is
contrary toShariatext or not. Therefore, what must be done is to find out whether
there is text that forbids, not text that allows.

In addition, in the perspective afafhim mukhalafatheory!® halal labelling
will have the implication that when a product is not labelathl, it means that the
product is forbidden to be consumed, becausédla has been labelled. Therefore,
something that is alreadalal in origin — such as drinking water, food, refrigerator,
clothing, and so on — or products that do not have any provisions in Istnibdt
forbid, it should not need to be labelldédlal, instead, something that fEram
should be labelletharam so that people understand which products are forbidden
by religion and which are not. According to the author, this confusiothen
determination ohalal law is a form of epistemological confusion in the application

of Islamic law in Indonesia.

. Confusion in Axiological Aspects
Axiology is a branch of philosophy about ethics (the part of philosopkinga
about value and judgment related to good and bad) and aesthetics (tlod par

philosophy talking about values and judgment that look at human work from the

16 The author sees the partiality of DSN MUI to theners of capital/banks, one of which is the

bank's ability to ask for guarantees from custoniermurabahah contracts, such as submitting prgpert
certificates to banks. Meanwhile, when the banthés manager of the capital, the bank is not obliged
provide guarantees to customeBgeDSN-MUI Fatwa No.4/DSN-MUI/IV/2000 oMurabahahContracts

in the Application of Property Rights. In additicthe obligation of transparency regarding the bienef
mudharabah or musyarakah is not specified in ttweafissued by the DSN-MUI.
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beautiful and ugly points of view). Axiology or philosophy of value amthment
formally only emerged in the mid-19th century. Although people havausisd
axiological issues since ancient Greece, but the discussion specific in relation
to certain problem, there has been no discussion of axiology in princixldogy
is related toaxia which means value or wortfi.So, axiology can be interpreted as
philosophical discourse on value and judgment. The axiology of legaicscie
according to the author, emphasizes the study of the function ofdaavtool to
uphold justice, equality and benefit for human life. It also discuasesas a tool to
enforce norms in society. The axiology in Islamic law talkeua the things that
become the goals of the application of Islamic law suclatagal al-khamsah
justice, benefit, equality, and tolerance as will be discussed in the neahsect

Islamic Sharia reveals its essence in realizing its usedegoals such as
realizing benefit and eliminating damage in the form of upholdingcpiseéquality,
as well as to realize its goals in more specific form$ siscmaintenance of religion,
the soul, lineage, mind, and property. To realize these goals, therscéetiaut
several principles of implementing Sharia (Islamic law) whsl@mic law must be
implemented based on these principles which include eliminatingudliiéie and not
being burdensome'adamul haraj, reducing burdend taqlil al-takalif), the
establishment of Islamic law in stagdsdfijiyah), and making it easier for its
adherents(al-taysir).1® On this basis, the author believes that the application of
Islamic Sharia/lslamic law is an effort to realize benegfistice, convenience and
welfare for human. This is the author's hypothesis in this study.

However, in reality, the author finds various facts that show jusbppesite.

In certain fields, the application of Islamic law in Indonesiand longer able to
realize the objectives of Sharia, even contrary to the principl&hafia as other
authors have stated. For example, in the following areas of law:

First, in the field of Islamic inheritance law, is the dispanit the inheritance
between men and women, which is 2:1. The author sees that the providioe on
distribution of inheritance 2:1 is no longer applicable in our society today. So far, the
reason for applying this provision is not only based on the arguméné &ur'an,

17 Mafhum mukhalafah is a pronunciation guide thabveh that the law that is born from the

pronunciation applies to issues that are not statdwbse laws are contrary to the laws mentioned. Fo
example, praying five times a time is obligatony,m®t doing it is haram.
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surah an-Nisa' verse 176 and Article 176 of the Compilation of Islhaw, but it is

also based on the argument that men should get twice the share afi Wwecagise

men are bones, the back of the family who has the obligation to sulp@dantily.
According to the author, arguments like this can no longer be usedskeicalay as
times have developed, and more women are the backbone of the family who eve
hold the same social role as men. So that the 2:1 division of inheritentonger
reflects justice, therefore it is increasingly being avoieeen by groups of people
who understand Islamic Sharia thou§h.

Second, in the field of Islamic marriage law. Instiease the author takes the
example of the case ofisyarmarriage (marriage with the intention of temporary / the
intention of divorce). In the Compilation of Islami@l, a marriage is considered
valid if it has fulfilled the pillars and the conditiondowever, the Compilation of
Islamic Law and several fatwa institutions in Indoadsave never included tradition
as a legal consideration to prevent people from aiagariarrangement which harms
another, especially the woman. The author says sasedagalizing marriage under
such conventional conditions is not enough to protechevis interest at least for the
present. This can be seen from the practicenddy’ar marriage (married with
temporary intention) carried out between Arab touasis women in Indonesia in the
peak area, where many indigenous women become vidtipnegnancy rather than
husbands of irresponsiti@In this case, the author sees that the Islamic martiag
as applied in Indonesia is still too ancient andnoarprotect its citizens from the
damage caused hyisy’ar marriage which have been declared halal by the Saudi
Arabian clericg! In fact, once again, the main purpose of the rewslati Islamic
Sharia is to eliminate harm/damage, but what has hagpentdonesia was the
opposite.

The two examples above are evidence of the ambiguity in thecajpmh of
Islamic law in Indonesia in the axiological aspect. At this pdhe writer can say

that there are still many products of Islamic law in Indonési society cannot

19 Al-Salam, Izz al-On ibn Abd,Qawg'id al-Ahkdm F Masilih al-Aném (Dar al-Qalam, 1400 H) 6-

14. Al-Ghazli and Muhammad bin Muhammad Abu Hamid;Mustasfa min ‘ilmi al-ushO{Dar al-Kitab
al-limiyyah,) 286-287. Yusuf Al-Qardhawifaisir al-Figh al-Muslim al-Muéshirah fi Dhau' al-Qur"an
wa al-Sunnal{fMaktabah Wahbah, 1420 H).

20 Regarding this problem, please see the resufikafAndriyani (n 6) 196-201.
21 Chamim Tohari, ‘Fatwa Ulama tentang Hukum Nikalsyéir Perspektif Maqgasid Shari'ah’ (2013)

12 Journal of al-Tahrir Volume 207.

205



Prophetic Law Review Volume 4, Issue 2, December 2022

accept because there is confusion in the epistemological, axiological, and icatolog
domains. If this confusion is ignored, it will certainly keep peopi&yafrom
applying the law because it is felt that Islamic law carlomger provide benefits
and justice for human life. Therefore, the ambiguity of the axicébgspect is no
less important to be corrected, because this aspect according to the authorastthe
important of an application of law. If the law cannot realize thealives of the

law, the law becomes meaningless and must be abandoned.

2. Magashid al-Syari'ah Its Position as the Universal Purpose of Islamic Law
a. Definition

Terminologically, the meaning ohagashid al-syari'als defined by various
redactions with definition that tends to follow the meanings of laggulay
mentioning equivalent meanings. For example, al-Banani defimegashid al-
syari’ah as a legal wisdomal-Asnawi interprets it as legal goals, whilal-
Samargandhidefines it as legal meanings. As for al-Ghazali, al-Amadiigd Ibn
Hajib define magashid al-syarf'ab achieve benefits and mitigete.

Imam al-Syathibi, a prominent scholar who is called as the founidédre
science ofmaqgashid al-syari'ahdefinesmaqashid al-syari'afas the benefit of life
in this world and in the hereafter. More specifically, he saidh white following
redaction: "The burdens of the Sharia return to safeguardingats ghich include
the goal ofdharuriyah (primary interest)hajiyah goal (secondary interest), and
tahsiniyahgoal (tertiary interest). Those goals are intended by theufators of
Sharia law on one main goal of Sharia,that is the benefit oinlifeis world and in
the hereafter?®

Ibn Asyh(r definesnagashid al-syari'alas "[tlhe meanings and wisdoms that
the syar’i observes and maintains in every form of determinatidtisofaw. This
does not only apply to certain types of law, so that it is inclunlékde scope of all
the nature, general purpose, and meaning of Sharia contained inwtla@daalso
includes legal meanings that are not considered as a whole lguaaded in many

22 Ahmad al-RaisuniAl-Fikr al-Magashidi Qawa'iduhu wa Fawa'iduhiMathba'ah al-Najah, 1999)
3-10. Ahmad Imam MawardiMagasid Syariah Dalam Pembaharuan Figh Pernikahanlrdlonesia
(Pustaka Raja, 2018) 16.

23 Umar bin Shalih bin Umaivagashid al-syari'ah 'inda al-lmam al-Izzuddin 1Bbd al-Salan{Dar
al-Nafa'is, 2003) 88.
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forms of law."®* The existence of various kinds of definitions rahgashid al-
syari‘ahessentially indicates that there is a close relationshipelestvagashid al-
syari‘ahwith wisdom, legal motives dillat al-hukm, goal, and benefit. In addition,
the existence of these various definitions shows that the concepagéshid al-
syari'ahhas developed from time to time, both in terms of coverage and emphasis.
From the various definitions above, it can be understood that essentially
magashid al-syartalis a target of text and particular laws to be realizeduman
life, both in the form of order, prohibition, and permissible, for individtaahily,
congregation, and communityIn addition,magashid al-syari'alis also called the
wisdoms that are the purpose of enacting the f&whether required or not.
Because in every law prescribed by Allah for His servants there mussttenwihat

accompanies i/

b. Classification

According to al-Ghaii, the purposes of syaria include the maintenance of
religion (hifz al-dn), life (hifz al-nafs),lineage(hifz al-nasab),mind (hifz al-aql),
and propertyhifz al-mil), at thedhardriyyah, lajiyyah andtahshniyyahlevel. These
five existences are referred to as al-ushdl al-khamsah. Therafbactions aimed at
maintaining al-ushdl al-khamsah are calledslahah and all actions that cause the
destruction and even loss of the existence of al-ushdl al-khamsabfarred to as
mafsadah Therefore, preventing the occurrence wfafsadah means doing
maslahahbecause these actions can produaslahatr®

At the time of Muhammad Thahir lbn 'Ashur, the thoughts of magashid al-
syari'ah underwent a very important renewal because at thahemeewas a shift in
the position of al-shal al-khamsah which originally occupied its position as
magashid ‘ammah to magashid Khashshah. Meanwhile magashid '‘ammah in lbn

24 Abu Ishaq al-Syathibil-Muwafagat fi Ushul al-AhkamVolume 2(Dar al-Fikr, 1995) 221.

25 Muhammad Thhir Ibn Asy(r,Maggshid al-Syari’ah al-Isimiyyah(al-Shirkah al Tuniziyyah li al-
tawzi’) 251.

26 Yusuf al-QardhawiDirasah fi Figih Magashid Syari'ah: Baina al-Magéashal-Kulliyyah wa an-
Nushush al-Juz’iyyatDar as-Syurug, 2006) 17.

27 The objectives of the shari'ah are not 'illat tasesl by the ushul figh scholars in the giyas obrapt
and are defined as "clear, fixed, and in accordavittethe law. “The ‘illat is in accordance withelaw, but
it is not the purpose of the law.” As their opiniahout illat rukhshah (reason for relief) whernvéling.
Either in the form of jama '-qasar in prayer ordkiag the fasting during Ramadan. 'lllat in thehsikah is
the journey, not the difficulty felt by a travelen his journey. Because, the latter is the wisdehiri
rukhshah, not ‘illat.

28 Yusuf al-Qardhawi (n 26) 18.
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'‘Ashur's thought includes the following universal magashid principiteah f(al-
firroh), tolerance(al-samahah) benefit (al-maslahah),equality (al-musawah),and

freedom(hurriyah).?®

c. Strength and Position of Magashid al-syari'ah as Legal Basis

Maqgashid al-Shari‘ahapart from serving as the goals of the Islamic doctrines,
it is also a general principle of Sharia itself. It is noh@y extracted from the
elements of Sharia law or from some arguments, but more thant tisatthe
embodiment of the deepest meaning, the essence of all lawsigtireeats and
content of the Qur'an and Sunnah. This has been conclusively agreed ughen by
Ulema for centuries.

In this regard, Imam al-Syathibi said that all obligations odiésethe Sharia
return to the maintenance wfagashid al-shari'ahAccording to himmaqgashid al-
syari'ah has the character afathi meaning a certainty for the establishment of
religious and worldly affairs. Thegath'i of maqgéashid al-syari'abthere has two
meanings, namely:

First, gathias a legal proposition. Ttgatht here refers to the authority of the
magashid al-syari'ahitself. For example, whemagéashid al-syari'ahprovides
guidelines on how Muslims should carry out economic activity by enghgshat
economic transactions and pursuing profit by prohibiting the practicesudy in
various forms, it can be ascertained that the prohibition isremvior the sake of
maintaining and safeguarding public property. So that there is no agjustsocio-
economic activity, especially for the lower-class people wheaeeapaomically weak
and always disadvantaged. In its position gathilegal argument, the existence of
magashid al-syari'aim every provision of Sharia law is undeniablemiigashid al-
syari'ahis in the form of an obligatory act, it is certain that thelebe benefits in
it. On the other hand, ihagashid al-syari'alis a prohibition, it can be ascertained
that there is harm and damage contained in it which must be dvibidugh the
prohibition3°

Second igjath'Tas a legal argument. In this context, the meanimgatfThere

actually emphasizes more on the ability to accountrfagashid al-syarialtheory

29 Al-Ghazli and Muhammad bin Muhammad Abu Hamid (n 19) 286-287
30 Chamim Tohari, ‘Pembaharuan Konsep magashid al*ajeDalam Pemikiran Muhammad Thabhir

Ibn Asyur’ (2017) 13 Journal of Maslahah 1.
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thangath'Tin the context of its certainty as a legal proposition asated to legal
verses andhadiths mutawatirBecause in theory it can be provenméqgashid al-
syari'ah does not exist, the benefits of the world such as maintendntte,o
security, and health needed by humans will not be realized propeoin Fere
magashid al-syari'athas an important position in the process of establishing the
law 3!

Regarding the position shagashid al-syari'alin Islamic law, as the ultimate
goal of Sharia, it should occupy a central position as a benchmdrindicator of
whether or not a legal provision is correct. In other words, a resuliroéct legal
ijtihad must be through a good understandingneigashid al-shari'ahThis is the
message that was called for bghul figh Ulema in the past such as Imam al-
Juwayni, al-Ghazali, Ibn Qayyim al-Jawzi, al-Syathibi, and sth&wen according
to al-Syathibi, the differing opinions among the ulama is mostlytduéeir poor
understanding ofmagéashid al-syari'ahor even their lack of understanding of
magashid al-syari'al¥? This strong statement shows thatgashid al-syari'ah
should be placed in a strategic and main position in the processabfigshg
Islamic law, but the reality that happened in the past was not so.

Finally, awareness of the importance of reviving the conceptaafashid al-
syari'ah began to rise when there were many legal problems and the esutdat
science olshul fighin dialectic with an increasingly complex era. Al-Syatlgtihe
one who initially gave serious attentionneagashid al-syari'atby including it in
the study ofushul fighas his main consideration, as described in his kaeok
Muwéfagat At the time of al-Syathibimaqgashid al-syari'altbecame part of the
science olushul figh It is in this context that there is a meeting between thaythe
of Islamic law and the philosophy of Islamic law.

At the time of Muhammad Thahir lbn Asyhdr, the position@qgashid al-
syari‘ahexperienced a development from what was originally part of fleacs of
ushul figh At this time it turned into an independent scientific discipline.
Consequently magashid al-syari'ahs no longer just a collection of concept or
theory that only complement the scienceushul figh but has evolved into an

approach so that it eventually occupies a central position in theogeveht of

31 Al-Syathibi and Abu Ishacdl-Muwafaqat fi Ushul al-Ahkar(Dar al-Fikr, 1995) 5.
32 Al-Syathibi and Abu Ishaq (n 31) 7.
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contemporary Islamic legal ijtihad theory. According to Jassela, Islamic law is
assumed to be a system. The positiomafiashid al-syari'alas the main substance,
both in the form of the approach and the ijthad method, it must alwesgsrervery
process of determining the lai.
3. Reformulation of Islamic Law Based on Magashid al-Syari'ah in Indonesia
Context
a. The Construction of Ijtihad from a Maqgashid al-Syari'ahApproach

In the previous section, the author explained that the application wiiddkav
in Indonesia has faced philosophical confusion in the ontological, episigica|
and axiological realm. Regarding ontological ambiguity, the autlaposes that it
can be resolved by using astigra’ approach, namely inductive research by
searching for specific and comprehensive meaning and purpose teldted true
nature of Islamic legal doctrines, essentially generalizingyémeral meaning of the
detailed meaning. According to Muhammad Thahir lIbn Asyisfigra’ is the first
and foremost way to reveal the essence of reality which iedhtext of ijtihad is
illat law.3* With the istigra’ method, the meaning of Islamic law will not be
distorted by context or other interests outside the enforcemerdglarhit law.
Therefore, the author considers that the istigra’ method widldbe to solve the
problem of ontological confusion in the practice of Islamic law in Indonesia.

As for overcoming the problem of ambiguity in the epistemologarad
axiological realms, building the ijtihad model with theagashid al-syariah
approach can be said to be the best solution. In contrasttd fighwhich is an
epistemology that combines elements of revelation and logic infi¢hd of
extracting Islamic law maqgashid al-syariathas its own epistemological basis.
Historically, the use of thenagashid al-syari'aimethod has been practiced by the
mujtahids from among the companions, especially the caliphs whoesiecté¢he
Prophet, namely Khulafa al-RasyidinEven in Jasser Audah's note, the use of
magashid al-syari'alas a legal consideration has existed since the time of the
Prophet Muhammad such as the story that occurred on a trip to Baaiz&ur

where at that time the group were divided into two groups when theystoaigthe

33 Jasser Audaylagashid al-syariah as Philosophy of Islamic LawSgstem Approacfl!IT, 2008)

34 Muhammad Thahir lIbn AsyuiMagashid al-Syariah al-Islamiyal{Syirkah al-Tunisiyah li al-

Tawzi') 189.

35 Jasser Audall-litihad al-Magashidi(Syabkah al-Arabiyyah, 2011) 4-5.
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Prophet's order not to carry out ‘Asr prayer unless you have ctdoberillage of
Banu Quraizah. One group understands that the prohibticst be obeyed, while
the other group understands the prohibition as an order to speed up the,jearney
the last group continues to perform ‘Asr prayer on the way. Thieent was
reported to the Prophet, and he confirmed B%th.

During the time of Khulafa al-Rasyidin, some legal practicek thie nuances
of magashid al-syari'aftan also be found in their ijtihad. For example, Umar bin
Khathab's ijtihad did not punish/cut off the hands of people who stolenes tof
famine. Umar's decision, at first glance, appears to contrdaicprovision of the
Qur'an, surah al-Maidah verse 38 concerning the command to cut dfanle of
those who steal and have reachednilsahy but also contradicts the law imposed by
the Prophet and Caliph of Abu Bakr. Umar's ijtihad is, of courseedbas
consideration omagashid al-syari'ahbecause the context of the act of stealing was
carried out in condition of famine and hunger, as well as basedroputsion®’
Apart from Umar, Caliph of Usman bin Affan had also conducted lgigzdd on
the basis ofmagashid al-syari'ahnamely in the case of a stray camel. Usman
ordered to catch the lost camel and take care of it, if the ovamees to take it, he
must be able to explain the identity of the lost camel, if thetiikyestated is correct,
he may take it. However, if no one can state the identity ofotechmel correctly,
the camel can be sold and the money kept until the owner arrivdge oraney is
used for the common good if no one claims to be the owner. Thifasedi from
the legal provisions at the time of the Prophet Muhammad wheoesa lcamel
cannot be caught by others until the owner finds the camel. Adsiman's reason,
because the conditions have changed, where human morals are dgcthase are
fewer people who maintain the quality of honesty and trustworthinbss,ist
different from the condition of society at the time the Prophet was still¥#live.

In addition to the groups described above, the scholars of the four sohools
thought also carried out ijtihad with the nuance nohgashid al-syari'ah For

example, Imam Abu Hanifah uses tehsantheory which has the similar principle

36 Jasser Audahvlembumikan Hukum Islam Melalui Magashid Syariahnd®katan SisterMizan,
2015) 41.

37 Holilur Rahman,Maqasid al-Syariah: Dinamika, Epistemologi, dan élspPemikiran Ushuli
Empat Mazhal§Setara Press, 2019) 45-46.

38 Holilur Rahman (n 37) 49-50.
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and objective of establishing law witmagashid al-syari'ahin the practice of
istihsan,the law ofkulli sometimes becomes a medidimrealize a Sharia goal. For
example, regarding the permissibility of th@amcontract — which is a contract in
which the goods that are the object of the contract do not yet éxisttheir
properties are stated in the contract with the delivery of twitd the price
submitted at the beginning of the contf&etwhich is in line with the principle of
conveniencdal-taysir) and justice(al-'adl) in Islamic law. In the Maliki’s thought,
ijtihad based omagashid al-syari'ahs also carried out to produce a theory of
jtihad known asmaslahah al-mursalalandsadd al-dzari'ahEven in the Shafi'i's
thought, ijtihad based omagashid al-syari'als realized through its famous theory
of ijtihad, namelygiyas From this it can be understood that each thought uses
magashid al-syari'aln their ijtihad, although in a different form or method, either
by mentioning the ternmaqgashid al-syari'aldirectly such as al-Ghazali and al-
Syathibi or indirectly like al-Juwaini and al-Qaré&fi.

As for the ijtihad process, the use of thagashidsharia approach consist of
three stages, namely:
First, tashawwuy which is an introduction to the problem and its context.
Secondtakyif,namely compiling arguments that are considered appropriate tb nove

problems that arise.
Third, tathbig namely determining the law by considering the benefits, legal

consequences, as well as the main objectives of the law thaewliecided on

the problem at hand.

The author proposes the theorymégashid al-syari'ahboth in the sense of
al-ushdl al-khamsalndmagashid al-syari'ah al-'ammdhniversal Sharia goals) as
an approach in ijtihad of Islamic law in Indonesia, so thaimgldaw results are

more able to realize the values of humanization, liberation and transcendence.

. Integrating Legal Texts With al-Ushl al-Khamsah

In al-Ghazali's view, the main purpose of Islamic Shari'ah isdabze benefit
or benefit and avoid damage or harm. In termiggbfrules it is called:
izl 2535 alliacl) Cia

"Attracting benefit and resisting damage".
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In Arabic, the wordislalis masdarfrom the word=l= which means "(make)
goodness." Like the words[lwhich ismasdarfrom the wordsl which means "(to
give) benefit". According to Izz aldb Abd al-Saim, linguistically the word
"maslahah"has the same meaning as the word "benefit,” while the \muaésadah”

has the same meaning with the wdrdudharah" “damage.” For him, all figh
problems only come down to the one rule abbvidowever, what is meant by
maslahahin this context, according to al-Ghazls notmaslahahin the linguistic
sense commonly used in society, namely benefit or something usefoiaslahah
in the sense of syara’, that is an effort oriented towardstanang the purposes of
Sharia, which includes the maintenance of relidioifz al-dn), life (hifz al-nafs)
kinship (hifz al-nasab), mind (hifz al-aql), and property(hifz al-mil), at the
dhardriyyah, l@jiyyah as well agahsiniyyahlevel. The five existences are referred
to al-ushdl al-khamsahTherefore, all actions aimed at maintainialgushdl al-
khamsahare calledmaslahah and all actions that cause the destruction and even
loss of the existence @fl-ushdl al-khamsalare referred tanafsadalf? Thus the
meaning ofmafsadahs something that can damage or eliminate one cdltishl
al-khamsah

Al-Ghazali emphasizes that whoever thinkaslahahis a stand-alone legal
basis, he is wrong. According to him, this is becausslahahis attributed to the
maintenance of the essence of the objectives of the Sharia, ttvbiobjectives of
the Sharia can be known through the Qur'an, Sunnah, and ijma." Tdns thet all
maslahahthat does not refer to the maintenance of the objectives of tha Sisar
understood by the Qur'an, Sunnah, and ijma’, it is an unacceptesiahah
falsehood and rejected. He also emphasized that whoeveistisked without any
basis from the text, he has made Sharia, just as those wigiihsanas a method
of establishing law are also those who make Sharia. Thus, accoodatgshazali
that everymaslahahmust be returned to the maintenance of the objectives of the
Sharia which are known to exist as goal based on the Qur'an, Sunnah afitl ijma'.

14.

411zz al-Din ibn Abd al-Sdlm, Qawg'id al-Ahkém F Masilih al-Angm (Dar al-Qalam, 1400 H) 6-

42 Al-Ghazli and Muhammad bin Muhammad Abu Hamid (n 19) 286-287
43 Yusuf al-QardhawiTaysir al-Figh li al-Muslim al-Mu’ashirai{Maktabah Wahbah, 1420 H) 88.
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Al-Ghazali's view that prioritizes Sharia texts to find maslahahrather than
using mind is also opposed by Najmuddin al-Thufi, a Hanbali figh exgertholds
the view thatmaslahahand mafsadahcan be apprehended directly using human
mind. Therefore,maslahah is the strongest syara’ argument. With such an
understanding, al-Thufi argues that if there is a conflict bextvibe Sharia text and
maslahah takhshishmust be carried out on the text, delaying their validity, and not
cancelling them. According to al-Thufaslahahis a syar'i argument in which the
validity does not depend on the confirmation of text, but only depends omhuma
reason. Therefore, he believes thatslahahis an independent argument in
establishing the law, so that in his viemaslahahdoes not require supporting
argument. For al-Thufi, mind is free to determmaslahahor mudharahbased on
custom, experiment, and in any way without the need for evidence tBwin
However, al-Thufi himself limits that thmaslahahhere is that related to problem in
the field of muamalah while in the field of worship there is no role of mind to
determine the benefit.

The author agrees more with al-Thufi's view. The good and bad deed® ca
known by the human mind, because basically humans are equipped with t@as
distinguish between which things ameaslahahand mafsadah If for these two
things, humans must depend on the authority of revelation, what is thé usman
mind. Based on the ability of mind to know and determine good and bad, tlo# role
revelation for mind is actually just as a reinforcement or guodeevelation in this
case is as a source of knowledge about things that cannot be reactniadBy
Therefore, according to the author, legal text, whether codifsegbaamt of the
Indonesian state law, must be integrated into the benefits irotiiext ofal-ahwal
al-khamsahboth the benefits that are explicitly explained in the Shexis and the
benefit that are known by human mind.

For example, in the matter of determining the Regional MinimuagdV it

must reflect the benefit or Magashid al-Syari'ah. The impleatientof magashidal-

4 Mustafa Zaid.Al-Maslahah fi al-Tasyri’ al-Islami wa Najm al-Dial-Thufi (Dar al-Fikr, 1964)
124,

4 This view is in line with the view of the Muktaalh group which assumes that reason is able to
know good and bad without having to be guided karish For example, injustice, lies, betrayal, ogpien
and deprivation of the rights of others are baddde&Vhile justice, honesty, compassion, and horoer
good deeds. This shows that reason is able to lgom and bad without being supported by sharia. The
clear evidence of this view is that nations thamndo live by Islamic sharia also recognize and ljstice,
and fight against the injustice of power. Al-Syattaai,Al-Milal wa al-Nihal (Dar al-Fikr) 153-156.
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syari'ah in determining the minimum wage for workers can be realized in thefor
implementing Sharia order and abandoning Sharia prohibitions in
muamalatkemployment(hifdz al-din),the amount of wage can meet the needs of
workers' living which includes the cost of foalipthing, and housingh({fdz al-nafs,
the existence of employment insurance that can guarantee theakuneialth, and
education of the children of workefisifdz al-nasab)the amount of wages can meet
the health maintenance of workéhsfdz al-aql),and no workers' rights are removed
(hifdz al-mal).

Another example is in marriage law or family law, marrikaye, which should
not only contain Sharia law, but alsawsiqylaw.*® For example, both in the 1974
Marriage Law and in the Compilation of Islamic Law, it isteththat a marriage is
valid if the requirement and pillar have been fulfilled. The provisiosuch laws for
the present time according to the author is not sufficient to qirtte rights of
women. This can be seen in the practicenidyar marriage between indigenous
girls and Arab tourists that occur in tourist areas, where tite giffer more loss
due to the marriage. It is time for marriage law in Indoné&sibe perfected with
tawsigyrequirements that focus more on the aspect of protecting women's rights.

At this point, the author wants to emphasize that the integratitegalf texts
with al-ushdl al-khamsalproduces Islamic legal product that reflect the human
element. That is why the companions and previous mujtahid scholessablishing
Islamic law, always depended on the suitability of the legel with the Magashid
al-Syari'ah, regardless of the method of ijtihad dééd:cordingly, the resulting law
is grounded law that is in line with the benefit of society, lamdthat protects all

parties. Because God created the law in the world for the benefit of human.

c. Integrating Legal Text with Magashid al-Syari'ah al--Ammah
In the context of renewal or reformulation of Islamic law in Indanethe
integration of legal text wittMagashid al-Syari'ah al-ammak very important and
urgent to do. This is because the existing Islamic legal proc@uetstill oriented
towards theushuliyah approach only, which is insufficient in answering the

problems of contemporary society. The emergence of problems imiddiaw such

46 The law of tawsigy or the requirements of tawsigja law that is formulated to perfect the syar'i
law as a result of changes in the social conditiohsociety. See the explanation in Satria Effendi,
Problematika Hukum Keluarga Islam Kontempof€encana, 2004) 35-36.

47 Fahretin AtarFikih Usulu(Marmara University Press, 2013) 347.
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as civil law, criminal law, state constitutional law, constanél law, as a result of

the development of modern legal thought such as human right, gender, modern
relation between Muslim and non-Muslim, and other legal issues whiciot
entirely classical Islamic law is able to provide adequatetisol In addition, the
approach of Islamic law which is only orientedushdl al-khamsalonly protects
narrow individual interest, so a legal product that has a wider sfqmetection is
needed in order to reach a greater benefit.

Magashid al-Syari'ah al-ammaguniversal) was first coined by a Tunisian
cleric, namely Muhammad Thabhir Ibn Asyhdr (d. 1325 H/1907 AD). In hidysof
Maqgashid al-Syari'ahhe puts down several new concept in more universal as part
of Maqgashid al-Syari'ah namely fitrah (holiness), al-saméahah (tolerance), al-
musawah(equality), al- hurruyah (freedom), andal-haq (truth and justice). This
development is not only in terms of the additional quantity of the preMaggshid
al-Syari'ahconcept, but also in term of the quality of the effect of detenyithe
elements ofMagashid al-Syar'ahtself. The previous division oMaqgashid al-
Syari'ahinto al-ushdl al-kamsalonly functions as protection in the individual realm,
while the elements d¥lagashid al-Syar'amentioned by lbn Asyhlr emphasize the
progressive functions of Islamic Sharia, which are more universalc@hstruction
of Islamic law that is integrated witlagashid al-Syari'ah al-ammak a law that
reflects the values mentioned above.

Fitrah. (Nature). According to Ibn 'Asydr, fitrah means character whscani
order that Allah created for all His creatufé&urthermore, lbn 'Asydr explained
that there are two kinds of nature, namiblg nature of jasadiyahndthe nature of
zihniyah The nature ofasadiyahis the tendency of the human organs to work as
they function. While the nature afhniyahis the nature of humanity in addition to
its tendency to submit to and obey God that is their tendency tgdibk@ness, such
as justice, honesty, shame, regret, and st ®he construct of Islamic law which is
integrated with the objectives shari'ah al-ammalis Islamic law which does not
conflict with human nature. Human equipped with instincts and mind isabotam
the nature existed in themselves, but sometimes environmental ofamtfoes make

human lose their nature. Therefore, the general purpose of thati@velf Islamic

48 Muhammad Thhir lbn ‘ﬁ:shﬁr,Maquhid al-Shari’ah al-1stmiyyah57.
4 Muhammad Thhir lbn ‘Ashdr (n 48) 58. Muhammad Nabil Ghanayi@awa'id al-Magashidiyah
‘inda al-Thahir ibn Asyur(Al-Furgan Islamic Heritage Foundation, 2013) 100.
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Sharia is to maintain and restore human nature when humans losadhes.
Various forms of punishment and threats in Islamic law are ieténd purify
human nature so as not to deviate. This also proves that any rldes efhich
contradicts human nature, essentially also contradicts Islamic Sharia.

Al-hurriyah (freedon). Human rights in Islam are built upon the principle of
freedom. In connection with the main tasks of humanity to maintairedhé& and
build civilization, humans are equipped with the freedom to do anytreadh in
order to carry out this noble task. Therefore, human freedom iargead in Islam,
even in the matter of faith or disbelief, Islam gives freedonhuman to make
choice® The principle of freedom in Islam can cover all aspects of $ifich as
freedom of religion, political freedom, freedom of thought, and freeddm
association. According to Ibn 'Asydmurriyah became part ahagashid al-syariah
because the message of Islam was revealed to abolish seantidphold freedom.
One example that reflects this is several forms of punishfoeriteeing slaves in
figh jinayah as well as in the statement that there is no compulsion tacpgract
religion in the Qur'an. Essentially all humans and creaturteeininiverse are born
together with their rights to freedom throughout their IReBherefore, Islamic law
which is integrated with thkurriyah concept should be a law that can protect basic
human rights such as freedom of thought and opinion. In Indonesia, thergadre le
regulations which, according to the author, contradict lhisiyah concept, for
example the law on blasphemy. In its application, the law oftenhobsan basic
rights as creatures who in Islam are given freedom of thoughbgintbn. This
issue should be the attention of legal scientists in Indonesia bgwiagi the
application of the law.

Al-samahah(tolerancg. Al-samihah according to Ibn 'Asydr mearag-adl or
al-tawasuth(in legal language it means the position between narrowness and eas
moderate, or balance). Ibn 'Asylr stated that tolerance is tjienbey of the
characteristic of the Sharia and its greatestqashid®® Al-samzhah which is
interpreted terminologically by Ibn 'Asydr as "commendable easemething that
others find difficult” is characterized as something that elat@s danger and

50 Muhammad Thhir Ibn ‘Ashdr (n 48) 60.
51Q.S. AL-Kahfi [18]: 29.

52 Muhammad Thhir Ibn ‘Ashdr (n 48) 131-132.
53 Muhammad Thhir Ibn ‘Ashdr (n 48) 60.
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damage. It is said to be a "commendable convenience" because it does not contain an
element of harm. According to him, Allah gave the character ofliMsisas
"ummatan wasathamdecause Muslims have an obligation to always enforce Islamic
Shari, while in the Sharia contains the doctrineale$amahat?* Al-samahabh this
trait is one way to manifest mercy and compassion in the ueivErem this, al-
sanghah and ease are part of magashid religidrhe Islamic law that is integrated
with the concept ofl-samahahis Islamic law that can show its elastic, flexible
nature, and can adapt to the conditions of the community faced. In theatoointe
Indonesia, reformulation of Islamic law based on famahameeds to be realized,
especially for uncodified Islamic law such as fatwas. 3ptfe fatwas issued by
fatwa institution in Indonesia seem to always side with thedsteof the majority
and exclude minority group. Just look at the fatwas about herettaltlse fatwas
about wishing a Merry Christmas, the fatwas about choosing non-Miesider,
and so on which, according to the author, are far from keisgmahahas part of
Magashid al-Syari'ah al-ammah.

Al-musawah (equality). Etymologically,al-musawahhas the meaning of
equality and balance. Ibn 'Asy(r emphasized that one of the goals dtlIstami'ah
is the realization of equalitfal-muséawal in life and eliminating what is calleal-
tafawut(imbalancef® The similarity of the origin of creation and agidah is the basis
of Ibn 'Asydr's argument in establishiagmusawatas part omagashid al-syari‘ah
According to Ibn Asyh(r, humans in this universe have the same toghte
regardless of skin colour, blood type, or nationality. Therefore, isl&taria was
revealed to maintain these equality rigltbmuséawahor equality according to Ibn
'‘Asydr has a position as the foundati@ai-ashl) in Islamic law, so that in its
implementation there is no need for a special argument to supptegalgy. lbn
'AsyQr gave an example that often the Qur'an in some of its invocations isrsesnet
only mentioned using the form of the wardizakkar(which in Arabic is intended
for men), but also applies to women. This, according to him, provedsthatic
Sharia sources recognize the existence of equality or thegbeirafial-musawah
which in this example is intended as equality in the context of gevdae

54 Muhammad Thhir Ibn ‘Ashdr (n 48) 61.
55 Muhammad Thhir Ibn ‘Ashdr (n 48) 61.
6 Muhammad Thhir Ibn ‘Ashdr (n 48) 95.
57 Muhammad Thhir Ibn ‘Ashdr (n 48) 96.
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connection with this principle, the reformulation of Islamic law ehhis integrated
with the objectives of Islamic laai-'ammahmust be able to upholal-musawator
equality. It is time for Islamic figh which is currently bginmplemented in
Indonesia to be directed towards the realization of equality. Nowattesy/laws that
are not in line with the principle odl-musawahhave not been reformed. For
example, the law of inheritance between the male and femal®mavhich is
proportional to 2:1, as well as the law on the ratio of the numberitobsges
between men and women. The ijtihad paradigm, which is based on the priicipl
al-musawahin addition to paying attention to the text, also considers thextamte
contemporary reality that occurs in legal subject, they are huraadstheir
environment. So that the resulting law is a law that provides a@uwlutot a law
that is cut off from the goals of the law.

Such is the construction of Islamic law reformulation with Megashid al-
Syari'ah al-ammahapproach which, if realized, will produce true Islamic law
product (legal product that reflects truth and justice). It shoultbbed that the idea
of legal justice has long been put forward by Aristotle and Esodquinas by
stating that the law is created based on just moral valuesest wihere the morality
already exists and has lived and is ingrained in society. Theyefloe task of
legislator is only to formulate what already exi€t$lowever, in the context of
Islamic law, to realize true justice, a comprehensive approaokeded that can
direct the result of legal ijtihad to the goals of universal eomplete Islamic law,
namely theMaqashid al-Syari'ah al-ammah

E. Conclusion

From the results of the discussion above, there are several important conchegions
can be drawn. Firsthere is philosophical confusion regarding the application of Islamic
law in Indonesia at this time, in the ontological, epistemologieald axiological
confusion. If this confusion is ignored, it will certainly keep peoplayawom applying
the law because it is felt that Islamic law can no longevige benefit and justice for
human life. Therefore, this philosophical confusion becomes urgent to beler@asby
Islamic law experts in Indonesia. Seconmdgashid al-syari'als the goal that is the target

of texts and particular laws to be realized in human life, mérein the form of order,

58 Radbruch and Dabi;he Legal PhilosophfHarvard University Press, 1950) 432.
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prohibition, and permissible, for individuals, families, congregations, andhcaities. In
addition,magashid al-syari'als also called the wisdoms that are the goal of establishing
Islamic law. Because in every law prescribed by Allah switHis servants there must be
wisdom that accompanies Maqgashid al-syari'ahncludes the maintenance of religion
(hifz al-dn), life (hifz al-nafs) kinship (hifz al-nasab),mind (hifz al-aql), and property
(hifz al-mal), at the dhardriyyah, lijiyyah and tahsniyyah levels. The thought of
magashid al-syari'ah underwent a very important renewal dimngnbe of lbn Asyhur,
because at this time there was a shift in the positiomal-ofhil al-khamsahwhich
originally occupied its position asagashid '‘ammalio becomemagashid Khashshah
Meanwhile magéashid ‘ammalin lbn 'Ashur's thought includes the following universal
magashid principles; natur@l-fizroh), tolerance(al-samahah),benefit (al-maslahah),
equality(al-musawah)and freedonghurriyah). Third, the reformulation of Islamic law in
Indonesia is very urgent through theqgashid al-syari'alapproach which can be taken
with two constructs, namely the integration of legal text vaittushdl al-khamsatand

integration of legal text witmagashid al-syari’ah al-' ammads explained before.
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