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A. Introduction

Law No. 5 of 1986 on the State Administrative Court has been amewis t
through Law No. 9 of 2004 and Law No. 51 of 2009. According to these threedraws
State Administrative Court, the exclusive authority of the SAdiministrative Court is to
adjudicate state administrative disputes. This state administrdispute can be in the
form of a written decision issued by a state administratyemey/official (TUN), which is
detrimental to a person or civil legal entitin addition, state administrative decisions can
also be rendered by state administrative agencies or (Hfioet issuing decisions,
although this is their obligatioh.

The exclusive authority of the state administrative court @sllated in the State
Administrative Court Law has remained unamended. Apart from this facits
development, several new laws were issued, namely Law No. 14 of @0@®8ublic
Information Disclosure, Law No. 2 of 2012 on Land Acquisition for Publiditids
Construction, Law No. 30 of 2014 on Government Administration, and Law No. 7 of 2017
on General Elections. According to these laws, the State Adratinist Court has the
authority to adjudicate disputes regarding the material regulated in the law.

In practice, however, the procedure as stipulated in the State Athaiivie Court
Law is not fully applied in Law No. 14 of 2008, Law No. 2 of 2012 and Law MNof
2017. This procedure includes a preparatory hearing prior to the naindfethe grace
period for filing a lawsuit of 90 (ninety) days from the dateewieipt or announcement of
the decision of the state administrative agency or offidiaé case settlement that differs
from the common hearing procedutesr speedy procedures according to the State
Administrative Court Law,and legal remedies not in accordance to the regulation in the
State Administrative Court La®.While the State Administrative Court Law never
stipulates any single article indicating the possibility teeha special examination which
will be regulated in a separate law.

2Law No. 5 of 1986 on the State Administrative Goamended through Law No. 9 of 2004 on
Amendments to Law No. 5 of 1986 on the State Adstiative Court and Law No. 51 of 2009 on the
Second Amendment to Law No. 5 of 1986 on the SAatministrative Court (State Administrative Court
Law) art. 1 point 4.

3 State Administrative Court Law (n 2) art. 3 (1).

4 State Administrative Court Law (n 2) art. 63.

5> State Administrative Court Law (n 2) art. 55.

6 Supreme Court Circular No. 2 of 2014 on Settlenwdr€@ases at the First and Appeal Levels in 4
(Four) Judiciary Environments.

7 State Administrative Court Law (n 2) art. 99.

8 State Administrative Court Law (n 2) art. 122; 481, art. 132.
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Law No. 30 of 2014 grants authority not yet regulated in the Statanistrative
Court Law. These new authorities include the expansion of the autldritye State
Administrative Court which not only examines State Administrabeeisions but also
government administrative actiohthe General Principles of Good Governance (AUPB)
which are different from those regulated in the State Admatige Court Lawt® the
authority of the State Administrative Court to receive, deteemwhether there is an
element of abuse of authority committed by government offiétdlse obligation of State
Administrative Court to render a decision on the acceptance ofpffieation or often
known as positive fictional decisiofsa regulation regarding the obligation to take prior
administrative measures before filing a lawsuit to the Statministrative Court? a
regulation regarding the obligation to take prior administrativaswmes before filing a
lawsuit to the State Administrative Cotfttiand a regulation regarding the obligation to
take prior administrative measures before filing a lawswithe State Administrative
Court.

From this description, it is clear that in practice, the authooitythe State
Administrative Court is also set forth in other laws that somest do not comply with the
stipulation in the State Administrative Court Law. Some also adguiew matters, and
some amend the previous arrangement, which in practice may léaghtalisharmony.
On this basis, this research aims to analyze the exclusitteordy of the State
Administrative Court as stipulated in the State AdministratieerCLaw and other laws

mentioned above related to the harmonization of laws and regulations.

B. Problem Formulation

This article focused to answer two problem formulations, namely ishit
necessary to harmonize the authority of the State Administrative Courigudatst in the
State Administrative Court Law and the authority of the Skdeninistrative Courts
stipulated in other laws? And, how can the State Administrative Caurtand other laws

relating to the exclusive authority of the State Administrative Court bedrmazed?

® Law No. 30 of 2014 on Government Administrati@m 1 number 1, number 5, number 7,
number 8, number 18.

10 aw No. 30 of 2014 on Government AdministratiorDjrart. 10.

111 aw No. 30 of 2014 on Government AdministratiorDjrart. 21.

121 aw No. 30 of 2014 on Government AdministratiorDjrart. 53.

13 Law No. 30 of 2014 on Government Administration9)n Supreme Court Regulation No. 6 of
2018 on Administrative Efforts, art. 75-77.

4 Law No. 30 of 2014 on Government AdministratiorDjrart. 48.
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C. Methodology

As normative legal research, this research was conductexVieyving literature and
secondary data using the legal approach and the conceptual apprbacktatutory
approacfr is done by examining all laws and regulations that are related to théskagzs
examined. This research particularly examines the 1945 Comstitotithe Republic of
Indonesia, the State Administrative Court Law, Law no. 14 of 2008 aangePublic
Information Disclosure, Law no. 2 of 2012 concerning Land AcquisitionFPablic
Utilities Construction, Law no. 30 of 2014 concerning Government Adminstrakiaw
no. 7 of 2017 concerning General Elections, the Law concerning the Seqaénc
Legislation, and the Supreme Court Regulation which serves asct@dal regulations
for the implementation of these laws.

This approach analyzes the harmonization will between one law artteafat or
between laws and the constitution or between regulations and lawsafdligsis is
expected to solve the issues at hand, including providing reasons fareéuk for
harmonization of laws, particularly the harmonization between the 3@ministrative
Court Law and other laws on the authority of the State Administrative Court.

The conceptual approathwas applied to find out the reasons for the need to
harmonize the state administrative court law with the governadmtnistration law, the
public information disclosure law, the land acquisition law for publerest, the Election
Law relating to the exclusive authority of the State Admiatate Court.In addition, it is
also important to know how to harmonize the state administrative leaunvith other
laws as mentioned above relating to the exclusive authority obtidie Administrative
Court.

On this basis, this research used the concept of harmonizatioawsf dnd
regulations as the main approach. The concept of harmonization cdt@wsgulations is
linked to the hierarchical theory of laws and regulations and prexiph the
implementation of laws and regulations. An understanding of these wiegvsloctrines

serves as a basis for building a legal argument for solving the issues at hand.

15 peter Mahmud MarzukRenelitian Hukun{Prenada media Group 2019) 133.
16 Marzuki (n 15) 134. The Conceptual Approach depéiam the widely developed views and
doctrines in the scientific law that are relevantite current research.
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D. Discussion and Results

1. Exclusive Authority of the State Administrative Court Under the State
Administrative Court Law and Other Laws

a. Exclusive Authority of the State Administrative Court Under the State
Administrative Court Law

The exclusive authority of the State Administrative Cturas never been
amended, in that it constantly aims to adjudicate state admimstidisputes or
disputes that arise in the field of state administration betwedmersons or legal
entities and State Administrative agencies or officials both at the kcenttaegional
levels as a result of the issuance of state administrativesiales; including
employment dispute® Meanwhile, a state administration decision refers to a
written decision issued by a State Administrative Agency @ici@f, which contains
a state administrative legal action based on concrete, individuairah@gpplicable
laws and regulations, which creates legal consequences for a persosl law
entity'®. If a State Administrative Agency or Officer does not issdecsion, while
it is their obligation, this matter is equated with a State Administrataerda?°

Furthermore, the elucidation section of each article defines Fgment
affairs" as activities that are executive in natufeby "laws and regulations" is
defined as all generally binding regulations issued by the Pebplg'slative Body
together with the Government both at the central and regional ,|@geisell as all
decisions of the State Administrative Agency or Officials, both at thé denvkat the
regional level, which is also generally bindifignvhile the term 'dispute’ referred to
here is bound to have a special meaning in accordance with thefuoicthe State
Administrative Court, namely assessing differences of opinion degarthe
application of the law. In terms of decision making, the State iAdimative
Agencies or Officials principally constantly carries the ies¢s of the public and
society, although, in certain matters or cases, some individuaigilogrtities may

deem the decision as leading to losses. Therefore, in the prina@pl&ate

17 State Administrative Court Law (n 2).

18 State Administrative Court Law (n 2) art. 1 podnt

19 State Administrative Court Law (n 2) art. 1 pdént

20 State Administrative Court Law (n 2) art. 3 (1).

21 State Administrative Court Law (n 2) art. 1 palnt

22 State Administrative Court Law (n 2) art. 1 palnof 1.
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Administrative Law, the person concerned shall be given the opportonitle a
lawsuit in court®

Article 2 of the State Administrative Court Law regulaftate Administrative
Decisions which are not included in the meaning of State AdmitingrRecisions
according to the State Administrative Court Law. The State iAdmative
Decisions referred to in Article 2 of the State AdminisgeatCourt Law include: 1)
State Administrative Decisions, which are civil law acts;S2ate Administrative
Decisions, which is a general arrangement; 3) State adratnistdecisions that still
require approval; State Administrative Decisions issued under thesjpmowiof the
Criminal Code or the Criminal Procedure Code or other laws and regulationsethat ar
criminal in nature; 4) State Administrative Decisions issued henlasis of the
results of the examination of the judiciary based on the provisiore aplicable
laws and regulations; 5) State Administrative Decisions regattig administration
of the Armed Forces of the Republic of Indonesia; 6) Decisions oElbetion
Committee both at the central and regional levels regardingygheral election
results.

The exclusive authority of the State Administrative Court in aalditd the
above is limited by the following stipulation: "The new court Hees authority to
examine, decide and resolve State Administrative disputes ithallrelevant
administrative efforts have been usétiThe State Administrative Court Law also
provides that®

The court is not authorized to examine, decide, or settle cert@te S
Administrative disputes in the event that the disputed decision usdsd)
During a time of war, a state of emergency, a state of naligaster, or an
extraordinary situation which is dangerous based on the applicableatalvs
regulations; 2) In an urgent situation for the public interest chase the
applicable laws and regulations.

Subsequent restrictions, although temporary in nature, only exastede
beginning of the formation of the Administrative Court Law. It \wesven that state

administration disputes that have not been decided by the Court Wiehoeneral

court environment at the time of the formation of the Administrafeart Law

23 State Administrative Court Law (n 2) art. 1 point
24 State Administrative Court Law (n 2) art. 48 (2).
25 State Administrative Court Law (n 2) article 49.
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were still being examined and decided by the Court within the rGle@ourt
environmentg?®
The exclusive authority of the State Administrativeu@an its development is
not only contained in the State Administrative Cduatv, but is also stipulated in
several other laws, which will be discussed under @lhority of the State
Administrative Court according to the laws other tham State Administrative Court
Law.
. Exclusive Authority of the State Administrative Court Accarding to the Laws
Other than the State Administrative Court Law
1) According to Law no. 14 of 2008 on Public Information Disclosure
The implementation of this public information disclosure law involves
several parties, namely Public Agencies, Public Informationrd)send the
Information Commission. In this context, Public Agencies refer xtecative,
legislative, judicial, and other bodies with the main functions and diged to
the administration of the state; Public Information Users tef@eople who use
public information; The Information Commission is an institution tisédtdishes
technical guidelines for public information service standards andvessplublic
information disputes through mediation and/or non-litigation adjudicéfion.
Filing a lawsuit over a public information dispute can be done thrtugh
State Administrative Court if the person being sued is a atite?® A lawsuit
can only be submitted if one or the parties to the disputed statatimgvdo not
accept the Adjudication decision from the Information Commissionteo tlaan
14 (fourteen) working days after receiving the decision (A#8 paragraph (1).
Furthermore, the parties who do not accept the decision of the Stat
Administrative Court, may appeal to the Supreme Court no later idan
(fourteen) days after receiving the predetermined decision hef $tate
Administrative Cour®
Based on the aforementioned description, there is no substantive provision
that contradicts the understanding of the authority of the Stdisimstrative
Court according to the Public Information Disclosure Law. Given #ot that

26 State Administrative Court Law (n 2) art. 142 (1).

27 Law No. 14 of 2008 on Public Information Discloswart. 1 number 1, number 11, number 3.
28] aw No. 14 of 2008 on Public Information Disclosyn 27) art. 47 (1).

2% Law No. 14 of 2008 on Public Information Disclosin 27) art. 50.
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several state administrative bodies/officials constantly isse&sions, some
individual parties as information users can suffer from losstgey¥f do not get
the desired public information. Therefore, an Information Commissias w
established to resolve public information disputes through alternaisypeite
resolution. This is a kind of administrative settlement whicilgs known in the
State Administrative Court Law. A lawsuit can only bediieé one or the parties
to the dispute state in writing that they do not accept the Adjuaiicdecision
from the Information Commission.

The main difference in this law lies in the limitations period filing a
lawsuit, namely within 14 days after the adjudication decision, whdeState
Administrative Court Law limits filing a lawsuit to 90 daysiin the issuance of
the State Administrative Decision. Another different point ignsen the
stipulation for those who are not satisfied with the decision of ttate S
Administrative Court. They are required to immediately file agopeal to the
Supreme Court in case they are not satisfied with the decisionte€heical
follow-up to this law is regulated in the Supreme Court Regulatmn2hof 2011
on Procedures for Settlement of Public Information Disputes.

2) According to Law No. 2 of 2012 concerning Land Procurement for Pulii
Utilities Construction

The implementation of land acquisition for public utility construction,
especially in terms of determining the location involves seymeles, namely:
state institutions, ministries, and non-ministerial governmentcaggnprovincial
governments, district/city governments, and State-Owned LegaleSntBtate-
Owned Enterprises acquiring land, parties entitled to land/owneenofrights,
as well as Governors who make decisions if there are objectiche decision
regarding the designation of the location of land for public utd@pstruction,
which was previously carried out through public consultatfon.

From this description, there is nothing that conflicts with the utetetsg
of the authority of the State Administrative Court accordinghéoltaw on Land
Acquisition for Public Interest, because there are state admitius
bodies/officials who issue decisions, there are individual padiesvaers of land
rights who can suffer loss if an agreement is not reachedthetlyovernment

30 Law No. 2 of 2012 on Land Acquisition for Publidiliies Construction, art. 19.
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party demanding the land, as well as the Governor who will resbkréssue
before it is submitted to the State Administrative Court. In otherds, if a
Public Consultation on the development plan has been carried out within a
maximum period of 60 (sixty) working days, and a repeat Public Catisulthas
been carried out with objecting parties within a maximum perio80ofthirty)
working days, and there are still parties those who object to thgnde=d
construction location, the agency requiring the land must report thetiohj¢o

the local Governor, to be followed up by forming a team to conduvetiaw of

the objection to the construction site plan. The results of the tstumg are in

the form of recommendations on the acceptance or rejection of obgtti the
construction site plan issued within a maximum period of 14 (foyrt@erking
days from the receipt of the application by a governor. Based om thes
recommendations, the governor issues a letter of acceptanceedtiorejof
objections to the construction site plan. In the event that the objectitimet
construction site plan is rejected, the Governor shall detertheneonstruction
site plan. In the event that an objection is received on the planneductinstr
site, the Governor will notify the Agency requiring the land to stibani
construction location plan elsewhéfélhis is a kind of administrative settlement
which is also known in the State Administrative Court Law.

In case of further objections, a party entitled to select thaitotcan file a
lawsuit with the local State Administrative Court no later tB@r{thirty) working
days after the issuance of the construction site plan. The Stténi&trative
Court decides whether to accept or reject the claim as edféar within 30
(thirty) working days after receipt of the claim. Partieseobting to the decision
of the State Administrative Court within a maximum period of 14ur(éen)
working days may submit an appeal to the Supreme Court of thebiepf
Indonesia. The Supreme Court is required to render a decision wipleiroa of
30 (thirty) working days after the request for cassationeteived. A court
decision that has permanent legal force becomes the basis foorteuity or
cessation of Land Procurement for Public Utilities Constructfofihe main

difference in this law lies in the time for filing a lawisof 30 working days after

31 Law No. 2 of 2012 on Land Acquisition for Publidilities Construction (n 30) art. 19, art. 20,
art. 21, art. 22.
32 Law No. 2 of 2012 on Land Acquisition for Publitiliies Construction (n 30) art. 23.
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the decision is made on the construction site issued by the Govehilar the

State Administrative Court Law limits filing a lawsuit 80 days after the
issuance of the State Administrative Decree. Another diffgpeint lies in the
regulation. Those who are not satisfied with the decision of thee Stat
Administrative Court, can immediately submit an appeal to the Sep@ourt as

the next legal action. The State Administrative Court and the Supreme Cotrt mus
have issued a decision within 30 (thirty) working days after tljgpiest was
received. The technical follow-up to Law no. 2 of 2012 is regulated in the
Supreme Court Regulation No. 2 of 2016 concerning disputes in determining a

suitable location for construction.

3) Authority of the State Administrative Court According to Law No. 7 of 2017

concerning Elections

Another authority of the State Administrative Court is stipulated.aw
No. 7 of 2017 on General Elections. To hold these elections, it is ngcéssa
have election organizers. Article 1, point 7 of the Election Law stipslthat
election organizers are institutions that organize elections, stimgsiof the
General Election Commission (KPU), the General Election Supeywigency
(Bawaslu), and the Ethics Council of Election Organizers asghesunit of the
Election Administration to elect members of the DPR, membetiseoDPD, the
executives: President and Vice President, and to elect membtrs Begional
House of Representative Council (DPRD) through direct vote. Meanwhile,
Article 1 point 27 of the Election Law stipulates that electiortigpants are
political parties for the election of members of the DPR, mesnloérthe
Provincial DPRD, members of the regency/city DPRD, individualesgntatives
of the election of members of the DPD, and pairs of candidates gewgdny
political parties or coalitions of political parties for Presiid and Vice-
Presidential Election.

An electoral dispute includes disputes that arise in the fielteofien state
administration between candidates for members of the DPR, DPD néiadvi
DPRD, Regency/Municipal DPRD, or potential Political Parties €siirtg
Election, or prospective Pairs of Candidates with KPU, Provincidl,K&hd
Regency/Municipal KPU as a result of issuance of KPU decisiBrsvincial
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KPU decisions, and Regency/Municipal KPU decisions. Electoral dispaute
disputes that arise between:

a) KPU and political parties contesting election that do not pass the
verification as a result of the issuance of a KPU Decoeearning the
Determination of Political Parties Contesting Election asrrefl to in
Article 173;

b) KPU and Candidate Pairs that do not pass the verification as a result of the
issuance of a KPU Decree regarding the Determination of Caadidas
as referred to in Article 235; and

c) KPU, Provincial KPU, and Regency/Municipal KPU with candidates for
members of DPR, DPD, Provincial DPRD, and Regency/Municipal
DPRD who have been removed from the final list of candidatesessit r
of the issuance of a KPU Decree concerning the Establishofethie
Final Candidate List as referred to in Articles 256 and 266.

Pursuant to article 470 of the Election Law, a dispute resolutioneof th
election process is resolved at the State Administrative CbBurthermore,
article 471 of the Election Law stipulates the procedure folirgetisputes over
the election process through the State Administrative Court. Submis$
lawsuits over the election state administration disputes agedfto in Article
470 to the State Administrative Court, is carried out after thairastrative
measures at Bawaslu as referred to in article 467, at®eand article 469
paragraph (2) have been used.

From this description, this type of electoral dispute generally ingolve
several parties as stipulated in the State AdministrativetCaw, namely State
Administrative Agencies/Officials who issue State AdministeatDecisions
(Provincial KPU, Regency/City KPU), the parties who accept dbeision,
(prospective candidate of the DPR, DPD, Provincial DPRD, Regemncydal
DPRD, or election contested by political parties, or potentiat@ate Pairs who
may not accept decisions that are detrimental to them), anddthimistrative
efforts that will be completed by Bawasfu.

While Law no. 7 of 2017 limits the time for filling lawsuits ov&ection
state administration disputes is carried out no later than fivkingodays after
the announcement of the Bawaslu decision, the State Administrative IGour
stipulates that it should be done no later than 90 days. In the baettid lawsuit

is incomplete, the plaintiff can correct and complete the lawsuititer than 3

33 Law No. 7 of 2017 on Elections art. 467, art. 468, 469 (2).
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(three) working days from the receipt of the lawsuit by theeSAdministrative
Court. If within that time the plaintiff has not completed thedaiy the judge
renders a decision that the lawsuit cannot be accepted, amob tlegfal remedies
can be taken against this decision. The State Administrative €camiines and
decides on a lawsuit no later than 21 (twenty-one) working daystiadtelaim is

declared complete. The decision of the State Administrative @suferred to
in paragraph (6) is final and binding and other legal remedies canriakdre

KPU is obliged to follow up on the Decision of the State AdmintiseaCourt no

later than 3 (three) working days.

In order to deal with disputes over the election process, a spéaition
state administrative council will be formed consisting of sgecarrier judges
who work in the State Administrative Court. They are selecteddbasea
decision by the Chief Justice of the Supreme Court of the Repmifdhconesia.
This special judge shall have practiced his duties as a judge lieast 3 (three)
years unless in a court having no judges who have worked forsat3lthree)
years. During the handling of election state administration dispthiissspecial
judge was released from his duties to examine, try and decidehen aatses.
Special judges must be well acknowledged in electibfibe technical follow-up
to this law is regulated in the Supreme Court Regulation No. 5 of 2017

concerning Electoral disputes

4) According to Law no. 30 of 2014 concerning Government Administration

Expansion of authority of the State Administrative Court accorttirigaw
No. 30 of 2014 is found in the provisions of Article 1 number 5, number 7 and
number 8, which mandates that the State Administrative Court noexalgines
State Administrative Decisions but also Government Administrafiggons,
namely the actions of government officials or other state adirators to ensure
concrete actions in the context of administering government. Thevfalioto
this Law is technically regulated in the Supreme Court Reguldp. 2 of 2019
concerning Disputes on Government Actions.

The disputes over government actions are part of the exclusive autforit
the State Administrative Court as regulated in Law No. 30 of 2014. vwhe
law does not regulate the technical implementation of the proceeding

252
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Meanwhile, in the State Administrative Court Law, government actoesot
included in the exclusive authority of the State Administrative Céuddition,
there are no regulations regarding the technical proceedingsd Ba the above
issues, the Supreme Court issued Supreme Court Regulation No. 2 of 2649 whi
states that the phrase "State Administrative Decision” andplingse "State
Administrative Disputes” listed in Chapter IV of State Admuaiste Court Law
must also be interpreted as "Government Action” in the contextsofvieg
Government Action Disputes according to Regulations of the Supreme. Court
The provisions of the procedural law that apply to settling governantions are
the same as settling disputes over state administrativeialesias stipulated in
Chapter IV of the State Administrative Court Law No. 5 of 1986 hen State
Administrative Court, which remains in force, unless otherwise prdvidein
this Supreme Court Regulation.

Every Decision and/or Action must be based on statutory provisions and the
General Principles of Good Governance (AUPB). In connection witRB\Uaw
No. 30 of 2014 regulates differently from what is regulated in tteeS
Administrative Court Law. According to Law no. 30 of 2014, the definitibn o
AUPB includes the principles of legal certainty, bemempartiality, accuracy,
preventing abuse of authority, openness, public inteaedtgood servic®.On the
other hand, the State Administrative Court Law define$?Blas legal certainty,
orderly administration of the state, public interdsainsparency, proportionality,
professionalism, and accountability, as referred nroLaw no. 28 of 1999
concerning the Implementation of a State that is ClednFage from Corruption,
Collusion, and Nepotisi®® This different interpretation regarding AUPB wiill
however be resolved in Article 10 paragraph 2 of Law3@oof 2014, because its
provision states that other general principles oetsite AUPB as referred to in
paragraph (1) can be applied as long as it is usetieabdsis for the judge's
assessment contained in a Court decision that has pertiegal force.

Apart from that, the additional authority of the State AdministeaCourt
is also stipulated in the provisions of Article 21 paragraph (1(6}oof Law
Number 30 of 2014, that the State Administrative Court has the aythori

35 Law No. 30 of 2014 on Government AdministratiorBjrart. 10 (1).
36 State Administrative Court Law (n 2) art. 53 (2).
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receive, examine and decide on applications from agencies amy@mment
officials submitting applications to the Court to assess whethaot there was
an element of abuse of authority in the decisions and/or actionsotbleyin this
regard, the Supreme Court issued Supreme Court Regulation No. 4 of 2015
concerning Guidelines for Procedures in Assessing Elements ofeAbls
Authority. The Supreme Court Regulation No. 4 of 2015 stipulates thabthe c
has the authority to receive, examine, and decide on applicationsskEssing
whether or not there is an abuse of authority in decisions and/or adfions
government officials prior to criminal proceedings, after theultgesof the
government's internal supervisidhFurthermore, the legal hearing will be carried
out in a specific manner, namely, without any dismissal procepseparatory
examinatior?® The State Administrative Court is obliged to decide within 21
working days on this mattéf,and the final legal remedy is an appeal to the
Administrative High Court which will also make a decision withinv2drking
days?°

Law No. 30 of 2014 also stipulates that the State Administrative @Gasrt
the authority to adjudicate applications related to the obligatio&ogérnment
Agencies and/or Officials to determine and/or carry out decisiadgor actions
within a maximum period of 10 (ten) working days after the cora@eplication
is received. However, when they do not do so, in this case, the applisation
considered legally granted by allowing the applicant to submépglication to
the Court to obtain a decision on accepting the application. The courtieuide
on the application no later than 21 (twenty-one) working days after the
application is filed. Government agencies and/or officials are nexjio issue a
decision to implement a court decision no later than 5 (five) worttayg after
the court decision is stipulatétiThe stipulation in Article 53 of Law no. 30 of

2014 is generally also known as fictitious positive. If the Stalenifistrative

37 Supreme Court Regulation No. 4 of 2015 on Guidslifor Procedures in Assessing Elements of
Abuse of Authority art. 2.

38 Supreme Court Regulation No. 4 of 2015 on Guidslifor Procedures in Assessing Elements of
Abuse of Authority (n 37) art. 10.

39 Supreme Court Regulation No. 4 of 2015 on Guidalifor Procedures in Assessing Elements of
Abuse of Authority (n 37) Article 20.

40 Supreme Court Regulation No. 4 of 2015 on Guidslifor Procedures in Assessing Elements of
Abuse of Authority (n 37) art. 21.

4! Law No. 30 of 2014 on Government AdministratiorBjrart. 51 (1).
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Agency/Official does not do so within a certain time limit@ding to what is
regulated in the law or if it is not regulated within a maxinqpemnod of 10 (ten)
working days after the application is received in full, in thise¢cdahe application
is considered legally granted by allowing the applicant to sulmatpplication to
the Court to obtain a decision on the acceptance of the applicatiotectimacal

follow-up to this Law was originally regulated in the Supreme CBRegulation

No. 8 of 2017 on Fictitious Applications. This is contrary to whaegulated in

Article 3 paragraph (1) of the State Administrative Court Lawe decision or
often referred to as negative fictitious.

In its development, the status of positive fictitious decisionsamphted
on the basis of the spirit of optimizing government services andhefurt
implementation of good governance by the Government together withRRe D
will be optimized by Law No. 11 of 2020 concerning Job Creation. Tdis J
Creation Law has amended several laws into one law, includingrteedment
to Law No. 30 of 2014. This amendment had a major impact on the conaept of
positive fictitious decision, which specifically included changimg deadline for
determining a KTUN to 5 (five) working days from the original(fi€h) working
days in Law no. 30 of 2014. The KTUN arrangement is written irtrel@c form
with the absence of a State Administrative Court as an exagnimody and
deciding applications for positive fictitious decisions. The autharitpositive
fictitious decisions is no longer the State Administrative Cdhits decision is
strengthened by SEMA No. 5 of 2021 on the Enforcement of the Forarulati
the Results of the 2021 Supreme Court Chamber Plenary MeetmnGaisleline
for the Implementation of Duties for the Court.

Provisions that are also amended in Law No. 30 of 2014 are a regulatio
regarding the obligation to take prior administrative measurésebdiling a
lawsuit to the State Administrative Court. This is regulateithéenSupreme Court
Regulation No. 6 of 2018 concerning Guidelines for Settlement of Gt
Administrative Disputes After Undergoing Administrative Effoitfie Supreme
Court Regulation No. 6 of 2018 stipulates that in examining, deciding and
resolving government administrative dispute lawsuits, it is regulatethéhaourt
uses the basic regulations governing these administrativesetiothe event that

the basic regulations for issuing decisions and/or actions do not teegula
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administrative measures, the Court shall use the provisions sghialLaw No.
30 of 2014 on Government Administratitfn.

Based on the provisions of Article 3, Supreme Court Regulation No. 6 of
2018 indicates two possible actions, namely: first, all laws whichtheir
implementation allow the emergence of state administrative eéspotust
regulate procedures for administrative efforts; or the secorgibildy is simply
to use the provisions stipulated in Law No. 30 of 2014. According to Law no. 30
of 2014: community members who are harmed by decisions and/or acions c
submit administrative efforts to government officials or supeoificials who
determine and/or carry out decisions and/or actions. Administratizsures
consist of objections and appe#is.

Decisions can be objected no later than 21 (twenty-one) workirgafsgr
the announcement of the decision by the Agency and/or Government I®fficia
This application of objection is submitted in writing to the Agency @nd/
Government Official, which must make a decision according togpkcation of
objection no later than 10 (ten) working days. However, if it cannoesaved
within that time, the objection is considered granted, and is followedittpa
decision in accordance with the application for objection by the sg&hay
and/or Government Official no later than 5 (five) working déyBurthermore,
the decision can be appealed within 10 (ten) working days aftevbijleetion
decision is received. The appeal is submitted in writindhéSuperior Official
who made the decision. If the appeal is granted, the Agency dadi@rnment
Official is obliged to make a decision in accordance with the egppin for
appeal and must complete this appeal within 10 (ten) working daykeFRuore,
the Agency and/or Government Official shall stipulate a Decign accordance
with the application for appeal no later than 5 (five) working days.

5) Harmonization of the Exclusive Authority of the State Adminidrative Court
According to the State Administrative Court Law and Other Laws

From this description, it is clear that the exclusive authorityhef State

Administrative Court to adjudicate a dispute according to the objeutterial or

42 Supreme Court Regulation No. 6 of 2018 on Guieslifor Settlement of Government
Administrative Disputes After Undergoing Adminigive Efforts art. 3 (1) and (2).

43 Law No. 30 of 2014 on Government AdministratiorBjrart. 75 (1) and (2).

44 Law No. 30 of 2014 on Government AdministratiorBjrart. 76.

45 Law No. 30 of 2014 on Government Administratior@jrart. 78.
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subject matter of the dispute is stipulated in various laws and regulations, not only
in the State Administrative Court Law, but also in the Law. No. 14£0f8
concerning Public Information Disclosure; Law No. 2 of 2012 concernimgl La
Acquisition for Public Utilities Construction; Law No. 30 of 2014 conaggni
Government Administration; Law No. 7 of 2017 concerning Elections; dsawe

Law no. 30 of 2014 concerning Government Administration

This paper believes that the stipulation in the Law on Public Irgtom
Disclosure, the Law on Land Acquisition for Implementation of Pubtitties
Construction, and the Election Law, as seen from the aspect of thet o)
material or subject matter of the dispute is still in linghwhe stipulation in the
State Administrative Court Law, which states that the subjeaitem of the
dispute is in the form of a written decision issued by a Stabeikistrative
Agency/Official which is concrete, individual, final and createsgal
consequences for a person or civil legal entity. The same aldesappthe three
laws, which contain an administrative settlement that wilblues the dispute
before it is submitted to the State Administrative Court. Thédss known in the
Law on the State Administrative Court. The difference betwd#en State
Administrative Court Law in these three laws is the time&dan filing a lawsuit
after the issuance of the decision to the State AdministraietChe dispute
resolution period, which is determined in each law, its legal reseaind the
absence of preparatory hearing.

The three laws and regulations above which give authority to the Stat
Administrative Court to resolve disputes contained in these lawseguthtions,
based on the hierarchy of laws and regulations, have an equabpacsitice they
are in the form of a law. Moreover, when it is associated with anée
principles relating to the implementation of two laws that réguthe same
matter, it relates to the implementation of the three lawsehalaw No. 14 of
2008 concerning Public Information Disclosure, Law No. 2 of 2012 concerning
Land Acquisition for Public Utilities Construction, as well asALNo. 7 of 2017
concerning Elections. These laws can be categorized as moifcsjpdes of law
will prevail over more general rules, if the maker is the esdlex specialis

derogate lex generalis
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Thus, it is crucial that the former must be harmonized with tlta¢eS
Administrative Court Law. In other words, it must state in onehefdrticles in
the State Administrative Court Law that the State AdmirtisgaCourt has
several authorities which will be specifically regulated imeotlaws, for which it
is now in force, namely Law No. 14 of 2008 concerning Public Infoonati
Disclosure; Law No. 2 of 2012 concerning Land Acquisition for PubliGtids
Construction; as well as Law no. 7 of 2017 concerning Elections. Témsecln
be mentioned and ended with words and others to anticipate when aorediditi
special State Administrative Court authority is regulated mew law. This will
stipulate both the State Administrative Court Law and other lahighwegulate
the authority of the State Administrative Court, and this is prifigifee same as
resolving disputes between State Administrative Agencies/QOffiarad civil law
persons or entities related to State Administrative Decisidosever, to deal
with the differences between these laws, including the diffgrembd of time in
filling a lawsuit in dispute resolution after the state admmaiste decision is
issued by the State Administrative Agency/Official, the dispeselution period,
the legal remedies that can be taken, and the different institutianaitl resolve
administrative problem shall be regulated in another specific, k#vich are
separated from these laws.

Law No. 30 of 2014 known as the Government Administration Law
regulates the orderly administration of government, including raggaagcisions
and procedures. In the context of law enforcement in the field @& sta
administration, this Government Administration Law also becomeswalbasis
for the State Administrative Court in examining State Admiaiste disputes.
This is because the Government Administration Law also regulaesbject of
dispute in the State Administrative Court, namely State Admatigér Decisions,
requests that are silenced by State Administrative Agencigdffarials, and
filing lawsuits through administrative efforts, even though as is knihanhthe
procedural provisions have also been regulated previously in theohaState
Administrative Courtg®

46 Riza Riza D, ‘Keputusan Tata Usaha Negara Merunatang-Undang Peradilan Tata Usaha

Negara Dan Undang-Undang Administrasi Pemerintat{2a@18) 3 Jurnal Bina Mulia Hukum 1. 87.
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The enactment of the Government Administration Law has shittd s
administrative law towards a new paradigm, and thus the alignimereded
with the procedural law of the State Administrative Court in otdecreate
synchronization and harmonization in Indonesian laws and regulations. The
implementation of synchronization and harmonization of laws and regndat
Indonesia is an essential need because issues of legal developeneasingly
require a more comprehensive approdch.

In principle, there must be synchronization and harmonization between Law
no. 30 of 2014 and the State Administrative Court Law. Law No. 30 of 2014 can
be categorized as the later law repeals an eatlex posteriori derogate lex
priori). However, this condition must be immediately followed up with
amendments to the State Administrative Court Law, the contentdichvare
synchronized with the amendments and arrangements for newsveitgained
in Law No. 30 of 2014.

Furthermore, Article 21 paragraph (1) to (6), stipulates thatState
Administrative Court has the authority to receive, examine and demide
applications from agencies and/or government officials who submiicapphs
to the Court to assess whether or not there is an element ofclaig@ority in
decisions and/or actions taken after the internal control wagd@ut on them.
This is also not stipulated in the State Administrative Court, llaw this can be
categorized as a special arrangement as stipulated in the three plavsus

The provisions of article 3 concerning negative fictitious in thaeSta
Administrative Court Law and article 53 concerning positive fmiisi in the
Government Administration Law must also be removed because with the ne
provisions in the Job Creation Law the old rules no longer apply.

In terms of AUPB, since Law No. 30 of 2014 has stated that AtiBbe
used other than what is used in Law No. 30 of 2014, as long asbhebasused
by a judge to assess a decision that has permanent legal toecé&UPB
contained in the State Administrative Court Law remains validallyinthe
obligation that requires administrative efforts of objections ancappn all

cases that are filed with a claim to the State AdmiriggaCourt must also be

4T Riza (n 46).
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included in the State Administrative Court Law, since it is muugh to have
them regulated in the Supreme Court Regulation.

Thus, it is necessary to amend the State Administrative Cowrtd_avoid
any overlap in its arrangements and to ensure harmonization in all lawsiggve
the authority of the State Administrative Court, even though liased on the
principle of Lex specialis derogate lex generalis and Lexepiosi derogate lex
priori as a way to solve the problem. On the other hand, the Supreme Court
Regulation which technically regulates the implementation oiowarspecial
provisions within the authority of the State Administrative Court miest
maintained, such as Supreme Court Regulation No. 2 of 2011 concerning
Procedures for Settlement of Public Information Disclosure Disp&gsreme
Court Regulation No. 2 of 2016 concerning Location Determination Disputes;
Supreme Court Regulation No. 5 of 2017 concerning Electoral disputespteupre
Court Regulation 4 of 2015 concerning Assessment of Elements of Abuse of
Authority; Supreme Court Regulation No. 6 of 2018 concerning Administrative
Efforts; and Supreme Court Regulation No. 2 of 2019 concerning Government
Action Disputes, because it is impossible for all of thesalla¢gigns to be
accommodated in the State Administrative Court Law, becauseSthe

Administrative Court Law only regulates the main matters.

6) Harmonization the State Administrative Court Law with other Laws

Relating to the Exclusive Authority of the State Administrative Court

This paper highlights the necessity to amend the State Admivist@ourt
Law, which can possibly be done even though this law has been in effect for quite
a long time. This is considering that Article 95 A of Law No. df32022,
essentially stipulates that monitoring and review of laws lvéllcarried out after
the laws come into effect and will be carried out by the DPRD and the
government coordinated by instruments that specifically hardefield of
legislation. Likewise, as stated by Satjipto Raharjo, thezegaite a number of
actions that can be classified into the category of legislatiath, in the form of
additions to existing regulations or those that amend them.

The method for amending the State Administrative Court Law is more
compatible with the usual preparation method, instead of the omnibus.model

This is partly due to Bivitri Savitri's opinion that the omnibus iawlefined as a
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law made to target major issues in a country, dsalta revoke and amend several
laws, even though in this case other laws are nwnded. What needs to be
amended is the State Administrative Court Law alopéncorporating new matters

stipulated in the existing Act, which also contains special authority of the State
Administrative Court. In this line, according to fijoHidayat's opinion, there are

four weaknesses of this model, namely: Bills usirgomnibus law method tend to
be pragmatic and less demaocratic; limiting public spagiving aspirations and less
democratic; lack of accuracy and caution in thenfdation of each norm because
there are quite a lot of affected laws that willrbeised; and reducing the potential
attention to the constitution and the Constituti®@aurt Ruling.

In line with the amendments to this State Admiaiste Court Law, the
aspects that must be considered in harmonizatioexpkined in Article 10 of
Regulation of the Minister of Law and Human Righis. 20 of 2015 including:
procedural aspects (harmonization stages/procgdaustantial aspects (analysis of
the conception of the substance/content mateaat);technical aspects (techniques
for drafting laws and regulations). The main ispeéaining to the amendments to
this State Administrative Court Law is the substanc material aspect. Therefore,
the material or substance aspect is included iragipication for an amendment to
the State Administrative Court Law in order to gasut harmonization. The results
of this conception analysis are set forth in the forra wfitten response and become

meeting materials to harmonize the conceptionetiraft Legislation.

E. Conclusion

It is necessary to harmonize the State Administrative Count lca avoid any
overlap in its arrangements and to ensure harmonization in all dawsrning the
authority of the State Administrative Court, namely Law No. 14 of 2608Public
Information Disclosure Law No. 2 of 2012 on Land Acquisition for Publiditids
Construction; Law No. 7 of 2017 on Elections; Law No. 30 of 2014 concerning
Government Administration; and the State Administrative Court Law.

The most appropriate method to harmonize between the State Adrtives@aurt
Law and other laws, which contains the authority of the State Admaitive Court, is the
usual drafting method, instead of the omnibus method, because the othéralamsot

been amended. Thus, we only need to amend the State Administrative L@aur
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immediately to ensure that it can keep up with existing develoggn@he same also
applies to the need for harmonization with other laws, which regiatauthority of the

State Administrative Court.
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