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A. Introduction

Risk allocation between the parties and the arrangesmdrgy make in their
contracts in this regard is of great importancetter parties. As a result, the parties to an
agreement want to minimize risk in their commerceations. Therefore, INCOTERMS

1 PhD student at University of Debrecen Marton Gé&xzctoral School of Legal and Political
Sciences. E-mail: avukatcaglarsahin@hotmail.com.

2 Hereinafter referred to as ‘CISG’. United Natio@envention on Contracts for the International
Sale of Goods (adopted 11 April 1980, enteredfimtoe 1 January 1988) 1489 UNTS 3 (CISG).
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are the most widely used trade terms related to risk albwcatAdditionally,
INCOTERMS plays an important role in determining ownership rigftie. question here
is how the same result from the viewpoint of the passing of riskpamgerty can be
reached for all parties in international business law.

The main purpose of the study is to reach the same resultHemewpoint of the
passing of risk and property transfer in international businegsTlaerefore, CISG, the
Sale of Goods Act (1979),Tirk Borclar Kanunu(Turkish Code of Obligations),
Birgerliches GesetzbuctGerman Civil Codef, Code Civil Francais(French Civil
Code)® the Uniform Law on the International Sales Act 1967 of Gdodak Ticaret
Kanunu (Turkish Commercial Codé)Tiirk Medeni KanunyTurkish Civil Code)’ and
Handelsgesetzbuc{German Commercial Codéj are compared to point out the
differences. Additionally, case law was used to identify the main diffeseincpractice.

The CISG was analyzed because of the nature of the Conventiorm elbsely
connects to general questions of contract law from a truly inten@tperspective. In
addition, Turkey, France, and Germany are the participating couatriee CISGCISG
is a part oflex mercatoria and the harmonization of laws can be affected by the CISG.
Therefore, this was also analyzed in this study.

In addition, regarding risk allocation in overseas sales, INCOT&RK the most
widely used trade terms related to risk allocation. Howether,absence or presence of
INCOTERMS in contracts leads to different interpretations ifedht jurisdictions. In
this respect, case laws were compared to determine the main differepcadtice.

3 Hereinafter referred to as ‘SGA'. Sale of Goods 2879 (SGA).

4 Hereinafter referred to as ‘TBK’. Turkish Code@ibligations, Law No: 6098, Date of Acceptance:
11.01.2011, Date and Issue of Official Gazette024£2011/27836 (TBK).

5> Hereinafter referred to as ‘BGB’. German Civil @aid the version promulgated on 2 January 2002
(Federal Law Gazette [Bundesgesetzblatt] | page28R9; 2003 | page 738), last amended by Article 4
para. 5 of the Act of 1 October 2013 (Federal Laaz@&te | page 3719) (BGB).

5 Hereinafter referred to as ‘CCF'. French Civil @ ersion of 6 February 2023) (CCF).

" Hereinafter referred to as ‘Uniform Law on Salashiform Laws on International Sales Act 1967
(Uniform Law on Sales).

8 Hereinafter referred to as ‘TTK’; Turkish CommeicCode, Law No: 6102, Date of Acceptance:
13.01.2011, Date and Issue of Official Gazette024£011/27846 (TTK).

9 Hereinafter referred to as ‘TMK’; Turkish Civil @e, Law No: 4721, Date of Acceptance:
22.11.2001, Date and Issue of Official Gazette1P2001/24607 (TMK).

10 Hereinafter referred to as ‘HGB'. German CommerCiade in the revised version published in the
Bundesgesetzblatt (BGBI., Federal Law Gazette}, IRaGection 4100-1, Book 1, as amended by Aetitl
of the Act of 18 July 2017 (Federal Law Gazettet Pax. 2745), Book 2, as amended by Article 14tef t
Act of 22 December 2020 (Federal Law Gazette Pprt3256), Book 3, as amended by Article 5 of tle A
of 7 August 2021 (Federal Law Gazette Part | p.133Book 4, as amended by Article 184 of the Acfl®f
June 2020 (Federal Law Gazette Part | p. 1328)Bouk 5, as amended by Article 184 of the Act of 19
June 2020 (Federal Law Gazette Part | p. 1328) (HGB
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B. Problem Formulation
There are threguestionswithin the scope of the problem formulation: first, what are

the differences in risk allocation between civil law and common dgstems? Second,
what are the effects of INCOTERMS on international busines® lahird, how do
contracting parties reach the same result in passing riskpreomerty in international

business law?

C. Methodology

The Author followed the method of comparative research and analysaseflaw.
First, the Author compared normative law. To do so, French, Germahisfuand
English laws and CISG are compared in respect of the passimk®fand property and
found similarities and differences between them.

Secondly, the Author looked for case comparisons to see how theseamerosed
and interpreted in practice and to find out the main differencedferatit jurisdictions.
Moreover, the Author compared case law to see the interpretatiotie absence or
presence of INCOTERMS in contracts and to find the main diffesencteractice in
different jurisdictions.

The Author performed normative research, basing the Author’'s findorgs
comparing the legislative instruments with occasional exanfgescase law. This is not
empirical research; therefore, the Author focused on mapping difeesein the legal
authorities and making conclusions based on the law.

D. Discussion and Results

1. Risk Allocation and INCOTERMS
The meaning of risk can be expressed in different forms inea santract,
such as physical loss, spoliation, or damage to the goods sold. Howwever, t
common characteristic in all these cases is where the ladsnoge is accidental,
thus not caused by an act or omission of one of the parties. Asraplex& can be
theft or careless handling of the goods by the caftier.
Passing the risk in the contract for the sale of goods is very tampan a

global economy where international sales are increasing. Moreoweproduct we

11 Zoi Valioti. 'Passing of Risk in International 8aContracts: A Comparative Examination of the
Rules on Risk Under the United Nations ConventionGpntracts for the International Sale of Goods
(Vienna 1980) and INCOTERMS 2000' [2004] (2) Nordaurnal of Commercial Law 7-8.
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consume in our countries today, perhaps by being processed in morenthan
country, reaches our hands by passing through many differenbulitn channels.
In such cases, it is essential to determine who is liablhéoloss that may occur in
cases such as the sinking of the ship carrying the goods, the hweakddhe
aircraft during the transportation of the goods, or a fire in &hkearse. Either the
buyer or the seller is liable for the damage. The importangtls which party is
liable for what kind of damages in which case, that is, whetmermperformance
obligation continues?

Trade terms are standardized terms used in sales contractesicabe the
time, place, and manner of the transfer of goods from the selltret buyer3
International trade terms are designed to define the obligatioie afeller and the
buyer regarding the point of delivery, procurement of transport docuncemisact
of insurance, and other documents necessary for the export and imghartcafgo.
Their purpose was to allocate the responsibilities between thespaisually in the
carriage of goods contractsThe preference for trade terms is explained by the fact
that mercantile customs consist of usages and practices thatehaled over
centuries and, hence, have proven themselves economically effioyehaving
stood the test of tim&.So, mercantile customs are the basis of trade terms, and
merchants developed trade terms for merchints.

When we look at the historical process, trade terms, espethallynost
common ones: Cost, Insurance, and Fretgand Free on Boatflwere interpreted
differently in different countries, leading to misunderstandings, ictsfl and
problems in the performance of the contrd@ix international trade terms were
codified in the pre-INCOTERMS edition in 1923 and applied in three desrds a
guide. At the Berlin Congress in 1925, the idea that uniform rules shimild

1.

2 Damla Sariaslan, ‘Satim Sogteesinde Hasarin Ggéi(Master Thesis, Ankara University 2014)

13 Fézer Tamas, 'International Business Law: Trarapon' (2016) (1) E-learning System of the

University of Debrecen.

in

14 Zoi Valioti (n 11) 6.
15| Karibi-Botoye, N Ejims Enwukwe and Blessing Briathy. 'An Appraisal of The Passing of Risk

The International Sale of Goods Under Intermalo Chamber of Commerce Terms

(Incoterms)' (2022) 2(2) The Journal of Internagibfirade Law & Contemporary Issues 1.

16 Juana Coetzee, 'Incoterms and the Lex Mercaf@0a0) 1(12) Cadernos da Escola de Direito e

Relacdes Internacionais da UniBrasil 75.
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introduced to eliminate non-uniformity and complexity was put forwarda Aesult,

in 1936, the International Chamber of Commerce published the INCOTERMS,
providing a standardized understanding of international trade tétmEhe
INCOTERMS rules, first published in 1936, were revised in 1953, 1967, 1976,
1980, 1990, 2000, 2010, and most recently, in 2020, per changing conditions and
needs. As an example, at a time after the second World Waysthef train
transportation for the carriage of goods was on the rise, and theateal
Chamber of Commerce went into action in reviewing the INCOTERMSuit the
growing use of train carriage. Examples can be replicated 8 rfanner?!
INCOTERMS reflect the known trade customs and practices iernational
commerce and are regularly updated to adapt to changing corahmatices?
There is no doubt in the doctrine that INCOTERMS constitute @aritomponent

of thelex mercatoria?® However, considering these are flexible legal rules, previous
versions remain applicable nonetheless. In order to eliminate possiilicts over
which version is valid, this should be stated in the contract for wigiahis rules the
parties intend to appl¥* The version that came into force in 2020 addresses 11
delivery methods, four of which can only be used for sea and inlandwagte
transport and seven of which can be used in any mode of trafisptst, with the
revisions, INCOTERMS has become suitable for domestic busiressattions as
well as international business transactii®ccording to the INCOTERMS 2020,
types of delivery available in all modes of transport include: ExR&/’ Free
Carrier;?® Carriage Paid T@? Carriage and Insurance Paid bpDelivered at

Bakis'

20 Ozge Elmas Gunaydin, 'Incoterms 2000, 2010 ve 20R@vizyonlarina Genel
[2021] 11(2) Cankiri Karatekin Universitdktisadi veidari Bilimler Fakiiltesi Dergisi 758.

21| Karibi-Botoye, N Ejims Enwukwe and Blessing Bridthy (n 15) 4.

22| Karibi-Botoye, N Ejims Enwukwe and Blessing Brithy (n 15) 13.

2 Cicek Ozgiir, ‘Milletlerarasi Mal Satim Sogteelerinde Hasariintikali’ (Master Thesis, Erciyes

University 2012) 74.

24 Giilgin Polat. 'Uluslararasi Ticarette Risk YonétBaglaminda Incoterms 2020 Kurallari Uzerine

Bir Degerlendirme’ (2021) 23(2) Afyon Kocatepe Universitelktisadi ve Idari Bilimler Fakiiltesi
Dergisi 219.

25 Glgin Polat (n 24) 211.
2635 Ozgiir Bglangic. 'Main Features of Changes in INCOTERMS 2(A@15) 4(5) Manas Sosyall

Aragstirmalar Dergisi 77.

27 Hereinafter referred to as ‘EXW'.
28 Hereinafter referred to as ‘FCA’.
29 Hereinafter referred to as ‘CPT".
30 Hereinafter referred to as ‘CIP’.
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Place?! Delivered at Place Unloadédand Delivered Duty Paitf On the other
hand, types of delivery available in sea and inland waterwaypwénsclude: Free
Alongside Ship3* Free on Board; Cost and Freighitand Cost, Insurance and
Fright3®

Over the years, INCOTERMS have evolved to address the merchaets
more effectively and efficiently than the default law of cacts®’ INCOTERMS
are the most widely used trade terms published by the InmmahtChamber of
Commerce® They are used in 90% of international sales contfddts.practice,
trade transactions are made between parties in countries widredif laws,
systems, customstc, thus there is always a high possibility of disputes over the
terms of a sales contract. In addition, it is inefficient totevell the obligations
agreed upon between the parties in the contract every time wnisduded®°
Therefore, the purpose of INCOTERMS is to provide a sattefnational rules for
interpreting the chief terms used in foreign trade contractgh®woptional use of
businesspeople who prefer the certainty of uniform internationas rtd the
uncertainties of the varied interpretations of the same terdiffenent jurisdictions.
In addition, INCOTERMS offer stability and predictability to agmreents for the
international sale of goods by allowing the parties to incorpatatedardized trade
terms in their contract8.The INCOTERMS rules determined by the International
Chamber of Commerce determine the distribution of the costs afising the
transportation and delivery processes of the goods subject to iteahatade, the
risk of damage and loss that may occur concerning the goods inoguestd the
obligations and liabilities regarding insurance, as well asnmdtion and customs
procedures between the seller and the buyer. These rulesafaciiiade by

eliminating the uncertainties about the issues they cover amdnpirey the loss of

31 Hereinafter referred to as ‘DAP’.

32 Hereinafter referred to as ‘DPU’.

33 Hereinafter referred to as ‘DDP".

34 Hereinafter referred to as ‘FAS'.

3 Hereinafter referred to as ‘CFR’.

36 Gulgin Polat (n 24) 212.

37 Karibi-Botoye, Enwukwe and Timothy (n 15) 1.

38 Fezer Tamas (n 13).

3% Gllgin Polat(n 24) 211.

40 Jin-Hwan Kim. 'The Comparative Study of Incoter@320 and 2010 in International Physical
Distribution' (2022) 20(4) Journal of Distributi@tience 102.

41 William V Roth, Jr., and William V Roth Ill. 'Inderms: Facilitating Trade in the Asian
Pacific' (1997) 18(3) University of Pennsylvaniaidwl of International Law 732.
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time that occurs if they are negotiated individually. Also, theyestdonly certain
aspects of international trade and complement the sales contaeebehe buyer
and the sellet? Hence, they do not regulate all the aspects of a sales ¢oanihc
only apply to the primary obligation of delivery and related issliles risk, costs,
and insurance. Also, it is unclear whether they are capable ofirmja form of

autonomous application independently of party agreement. However, general

acceptance is that INCOTERMS are only applicable when usedasractual term

in a sales contraét.

2. CISG and Domestic Law Comparisons

Almost every national legal system includes rules on the pasdingk.
Therefore, such an essential part of sales law cannot faitledkse scope of CISG,
one of the most successful attempts to harmonize internatioral afagjoods law’
CISGis a part ofex mercatoriaand the harmonization of laws can be by the effect
of CISG.Turkey, France, and Germany are participating countries irCtB&*°
Parties can exclude the application of CISG. If they do not, CES@pplied.
However, even if parties wish to apply CISG, that cannot be possitderine kinds
of goods in practice, according to article 2 of the C{3Gherefore, as an example,
if there is an aircraft trade, the Convention does not apply &Rubsian Federation
Chamber of Commerce and Industry state$’ kHowever, England has not yet
ratified CISG® distinguishing it from Turkey, Germany, and France.

According to the old article of TBK, the risk of loss or damagéhte goods
was passed to the buyer at the conclusion of the contract. Tlerafdouyer is
responsible even before delivery after the contract is concludisdalio similar to
CCF. Therefore, according to article 1196 of CCF, the risk passles buyer when

42 GUlgin Polat (n 24) 211.

43 Juana Coetzee (n 16) 78.

44 7oi Valioti (n 11) 3.

4SAlbert H. Kritzer, 'CISG: Table of Contracting Stat(Gizem Alper edpPace-IICL 2022) <
https://iicl.law.pace.edu/cisg/page/cisg-table-cacting-states > accessed 5 February 2023.

46 UNCITRAL, Digest of Case Law on the United Natio@nvention on Contracts for the
International Sale of Goods (United Nations 2012) 8 1 <
https://uncitral.un.org/sites/uncitral.un.org/flleedia-documents/uncitral/en/cisg-digest-2012-e.pdf >
accessed 3 February 2023.

47 UNCITRAL (n 46) 19; Tribunal of International Aitbation at the Russian Federation Chamber of
Commerce and Industry, 255/1996, 2 September 1997.

4 Qi Zhou.“The CISG and English Sales Law: An Unfafompetition”in Larry A
DiMatteo (ed)International Sales Law: A Global Challen¢@ambridge University Press 2014) 669.
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the contract is concluded. In other words, when the thing and the prieebban
agreed upon as a rufelt can be similar to the SGA. The reason for that can be
explained by considering two sections of SGA. First, consideentgion 20 (1) of
the SGA, the risk passes to the buyer with the transfer of pyopsra rule in
England. Secondly, considering section 18 of the SGA, property can be matdsed t
buyer when the contract is concluded, and the buyer can be an owndyeéwmen
payment. Therefore, if the goods burn down before the buyer has takemwssy,
the buyer is still responsible for payment, as stated in Tavliigaxter case. Thus,
the buyer was still liable to pay the price because he betanewner when the
contract was made, and it was immaterial that no deliveryhefgbods had been
made>® However, a general rule is that the title to property trassfghen the
parties intend it to transfer, according to section 17 of the 3GAat is about the
freedom of contract principle, in the Author’s opinion. It is to be ndtad if there

IS no intent, it is solved by applying section 18 of the SGA.tS@n be at the time
of the contract's conclusion or later, according to section 18 dd@»®>2 Hence,
the Author is in the opinion that there is a difference in theingss the risk from
TBK, CISG, and BBG.

Considering article 208 (1) of the TBK, a seller is responsidnehe risks up
to and until the transfer of possession. Justification of article ge&fes that the
risk of damage passes to the buyer at the time of delivergrding to the CISG.
That is why article 208 is considered the time of the transffgrossessiof? In
addition, according to article 446 of the BGB, the risk of accidelgsiruction and
accidental deterioration passes to the buyer upon delivery ohitng $old, and
CISG has similar regulations in article 89.

In addition, considering article 446 of the BGB, if the buyer felsaccept
delivery, this is equivalent to delivery. According to the justification of larg8 of

49 Majid H K Al-Anbaki, ‘Passing of property in C.l.R& F.O.B. contracts (comparative study)’
(Ph.D. thesis, University of Glasgow 1978) 246.

50 Nicholas KouladisPrinciples of Law Relating to International Tra¢®pringer 2006) 157-158;
Tarling v Baxte(1827) 6 B & C 360; 108 ER 484.

51 Scottish Law Commission. ‘Sale of Goods Forming BAa Bulk’ (Scot Law Com No 145, 1993)
3.

52 Scottish Law Commission (n 51) 20.

53The Government Bill on the Turkish Code of Obligas and Report of the Justice Commission,
(1/499), 2008 12.

S4Bahadir Demir. 'Transition of Damage in Contract S#le' [2014] 3(5) International Journal of
Social Sciences 27.
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the TBK, Article 208 (2) of the TBK is similar to this artclAccording to article
447 of the BGB: “If the seller, at the request of the buyer, dsthipghing sold to
another place than the place of performance, the risk passeshioyreas soon as
the seller has handed the thing over to the forwarder, carragher person or body
specified to carry out the shipment.” Therefore, it is alsolainw article 208 (3) of
the TBK, according to the justification of article 208 of the TBiKaddition, it is
similar to article 67 of the CISé.

CISG, BGB, and TBK have similar regulations, unlike CCF and S@#h
that being said, the Author believes that TBK and BGB reguiatare harmonized
by the effect of CISG.

. Effects of Presence or Absence of INCOTERMS in Contracts

Trade terms are standardized terms used in sales contractesicabe the
time, place, and manner of a transfer of goods from the selléhetdbuyer.
INCOTERMS are the most widely used trade terms as publishtételdgternational
Chamber of Commercé.

CISG incorporates INCOTERMS through article 9(2). Even if the usdge
INCOTERMS is not global, the fact that they are common in nateynal trade
means that they are incorporated through article 9(2), as theWw$®d@ Appeals for
the Fifth Circuit stated’ Therefore, if parties do not put specific INCOTERM in
their contracts, interpretation can be made by using artidetBe CISG to find
which version of a term the parties reasonably meant or by udiobe & of the
CISG by providing evidence that a certain standard of tradestdafinitions is a
trade custoni® In addition, applicable national laws fill the gaps accordingtiolar
7(2) of the CISG, and the national law so applicable may look tdNGOTERMS
for guidance on the meaning of trade teffh$iowever, opinions differ as to

% The Government Bill on the Turkish Code of Obligas and Report of the Justice

Commission,(1/499), 2008 12.

56 Fezer Tamas (n 13).
57*BP Oil Int'l, Ltd. v. Empresa Estatal Petroleos Beuador 332 F.3d 333 (5th Cir. 2003).
8 Camilla Baasch Andersen. “Macro-Systematic Intetation of Uniform Commercial Law: The

Interrelation of the CISG and Other Uniform SoutdasAndre Janssen and Olaf Meyer (ed3)SG
Methodology(Sellier 2009) 251.

9 Johan Erauw. “Observations on passing of risk?rianco Ferrari, Harry Flechtner, and Ronald A.

Brand (eds)The Draft Uncitral Digest and Beyond: Cases, Analgsnd Unresolved Issues in the UN Sales
Convention(Sellier 2004) 304.
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whether INCOTERMS amount to an international customary’faNevertheless, on
the other hand, CISG a part olex mercatoriaand there is no doubt in the doctrine
that INCOTERMS constitute a critical component of lkemercatorigb?

Moreover, if the parties do not use the jurisdiction clause, the péce
jurisdiction would be determined by considering article 31 of the CH&@ever, in
terms of European Uni6hmember states, there is a difference here. Under article 5
of the Brussels, | Regulation, it has been held that article 3heo€tSG can no
longer serve as a basis for jurisdiction. As an example, if theyaysice-delivery
term (such as a term defined in the INCOTERMS), such a tefimedehe place of
performance and excludes the Convention’s®fde stated in the decision of the
Paris Court of Appedt* Also, the German Supreme Court rendered a similar
interpretation in 2012. Therefore, INCOTERMS can exclude arditlef the CISG
and defines the place of performance according to the decision dbetman
Federal Supreme Court. In this case, the legal place of performance wouldeave b
South Korea, according to article 31 of the CISG. However, there was the CADP as
INCOTERM, and the place of performance was changed because @mnithdt was
in the jurisdiction of Germany. Therefore, INCOTERMS can edelarticle 31 of
the CISG® Trade terms generally determine who takes the economic risk of
providing carriage, and contracts including such trade terms gigrnémablve[ing]
carriage” in the contract in the language of article 67 of ti%G¢t FOB, CIF, CFR,
FCA and list price ex works are found to be consistent with a@iclof the CISG in
some case law&,

INCOTERMS were regulated in the old TTK, and if business parttier not
put a specific INCOTERM in their contracts, overseas salesdnmfhult to FOB or
CIF INCOTERMS. There is no equivalent article in the new ToKhe old TTK®8
However, the Turkish Court of Cassation referred to this repedlelk af old TTK
and considered FOB and CIF INCOTERMS in one case in 2013. Therdfore,

60 Camilla Baasch Andersen (n 58) 251.

61 Cicek Ozgir (n 23) 74.

62 Hereinafter referred to as ‘EU’.

53 UNCITRAL (n 46) 132.

64 UNCITRAL (n 46) 134; Paris Court of AppeaP! Chamber, Section D, 97/25212, 18.03.1998.

85 German Federal Supreme Court, VIII ZR 108/12, D2012.

66 Johan Erauw (n 59) 301.

57 UNCITRAL (n 46) 321.

% The Government Bill on the Turkish Commercial Coded Report of the Justice
Commission,(1/324), 2007 82.
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business partners do not put a term on their contracts, the ovelgeastisated as

in FOB and CIF according to this repealed article of old THd as a rule in
INCOTERMS from the viewpoint of existing TTK as stated in thexision of
Turkish Court of Cassation in this case. Therefore, the risk oblodamage to the
goods passes when the goods are shipped according to the FOB and CIF
INCOTERMS®®

From the viewpoint of the passing of risk in overseas salesFit&ech
jurisprudence follows a different path from the CCF. The propertyiaks pass to
the buyer at the port of loading (shipment) as in the case of &B CIF
INCOTERMS, according to the well-known practice in French jundpnce. This
opinion is the most common one in French jurisprudence. Therefore, property
transfer entails the transfer of risk in the thing, as siatadicle 1196 of the CCP.
The Author found that this practice in French jurisprudence isainalthe Turkish
Court of Cassation's interpretation because FOB and CIF INCOTERKe
considered in terms of the passing of the risks and property irbemee of the
intentions of the parties.

Trade terms are generally interpreted with reference te tusdge or even
customary law by German Courts. However, these usages tenfietofdim one
place to the other and from one branch of trade to another, |gadifigergent and
contradictory interpretations. It is possible to interpret a trade with reference to
INCOTERMS by German Courfé.In the case of the U.S. District Court for the
Southern District of New York, the plaintiff's expert stated thatlause FOB
without specific reference to INCOTERMS was to be interpredecording to
INCOTERMS simply because the INCOTERMS include a claus® &€ording to
the decision of the German Federal Supreme Court. Conceding thateodaim
practice attains the force of law under section 346 of the HGBlamtiffs' expert
concludes that the opinion of the German Federal Supreme Court artmsaysng
that the INCOTERMS definitions in Germany have the force aw¥ ks trade

69 7t Civil Chamber of the Turkish Court of Cassatiod12/659, 31.01.2013.

" Majid H K Al-Anbaki (n 49) 261-262.

717t Civil Chamber of the Turkish Court of Cassatiod12/659, 31.01.2013.

2 Juana Coetzee. INCOTERMS as a form of standatidizan international sales law: an analysis
of the interplay between mercantile custom and tamtise sales law with specific reference to thespgy
of risk’ (Ph.D. thesis, University of Stellenbos2®10) 77.
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custom’® Moreover, INCOTERMS exclude article 31 of the CISG and defiee t
place of performance according to the decision of the German Su@wmie Thus,
the place of jurisdiction is determined according to the INCOTERMS.

From the viewpoint of the passing of risk in overseas salesisBrigl differs
the SGA, as the French judiciary and jurisprudence follow a diffevay from the
CCF. According to article 97 of the Uniform Law on Sales, tHesigll pass to the
buyer when delivery of the goods is effected in accordance with the provisidres of t
contract and the present law. This rule has been applied in Englamdbhg time’
However, in the absence of evidence to the contrary, an English jupiiesapade
terms solely as defined in his own common law practices. In gnfdw, a trade
term is never an INCOTERMS unless it says so. Otherwigs,dttrade term as
understood in common laf®.In addition, England is not a party of CISG as distinct
from France, Turkey, and Germany, and article 31 of the Cl&Gotde evaluated
regarding English law.

Turkish and French case law is similar, and if business partigsoidput
specific INCOTERMS in their contracts, the property and nmss to the buyer, as
in the case of FOB and CIF INCOTERMS, as stated in Frenchlrarldsh case
laws. Also, German case law can be similar to them somehowjrifierm Law on
Sales is not like them in terms of INCOTERMS.

4. Effects of INCOTERMS on Passing of Title
INCOTERMS can exclude CISG from the viewpoint of the passinghef
risks. Nevertheless, other issues like the passing of the progertput of the
concept of INCOTERMS and even CISGTherefore, there is a need to consider
national laws. When considering the transfer of risks and propeatjored in terms
of CCF and SGA, it is also crucial for business partners arniational business
law. According to section 20 (1) of the SGA, the risk passdsetbuyer with the

transfer of property as a rule in England. Therefore, thisiorkhip between the

73 Richard Schaffer, Filiberto Agusti and Lucien Jaddge.International Business Law and Its
Environmen{9 edn, Cengage Learning, 2014) 14&t; Paul Guardian Ins. Co. v. Neuromed Med. Sys.
Support, GmbHNo. 00 Civ. 9344, 2002 U.S. Dist. Lexis 5096 (LY. Mar. 26, 2002).

74 German Federal Supreme Court, VIII ZR 108/12, D2012.

> Majid H K Al-Anbaki (n 49) 310-311.

76 Camilla Baasch Andersen (n 58) 251.

" Richard Kayibanda, 'Passing of Property in Goods Gontracts of International Sale of
Goods' [2013] 14(2) The Estey Centre Journal afrhmtional Law and Trade Policy 72-73.
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passing of ownership and risks makes it necessary to deal withssue in
international business law. According to section 18 of the SGA, tlseran
unconditional contract for selling specific goods fit for their ordinaurpose. The
property in the goods passes to the buyer when the contract is Aradedingly,
the buyer can be an owner even before payment. Therefore, ibdkds Qurn down
before the buyer has taken them away, the buyer remapsnsiisle for payment,
as stated in th&arling v. Baxtercase. In the foresaid case, the buyer was still liable
to pay the price because he became the owner when the contraotdesand it
was immaterial that no delivery of the goods had been fidtles also similar to
article 1196 of the CCF because the transfer of property it iconclusion of the
contract time. There is written about possibilities to trangf@perty, whether
delivery made or not, in this section as stated in article 119&dZCF. However, it
can be by delivering goods according to article 929 of the BGIBy dransferring
possession according to article 763 of the TMK. The general rtihatgitle to the
property transfers when the parties intend it to transfer, aogptdisection 17 of
the SGA. It is also similar to article 1196 of CCF becauds ivritten that the
parties' may defer this transfer. Therefore, that is aboutrédseldm of contract
principle. However, if there is no intention, it solved by applyindisecl8 of the
SGA. It can be at the time of the conclusion of the contractartiate according to
the rules in this sectiof”. However, goods must be specific for to transfer of
property according to section 16 of the SGA because otherwise ofertyrcannot
be transferred to the buyer unless and until the goods are ase#ffdt is also
similar and necessary to transfer property with the principlepefificationn
German law! as stated similarly in article 1585 of the C&R=nd the principle of
certainty in Turkish law.

However, INCOTERMS are essential in determining the timé&asfsfer of
title because INCOTERMS determine the time of deliveryhefgoods. In addition,
it can be possible, according to section 17 of the SGA, if the gdrtiend to

8 Nicholas Kouladis (n 50) 157-158arling v Baxter(1827) 6 B & C 360, 108 ER 484.

7 Scottish Law Commission (n 51) 20.

80 Scottish Law Commission (n 79) 3.

81 Mary-Rose McGuire, “National Report on the Transf#f Movables in Germany” in Faber
Wolfgang and Brigitta Lurger (edd)ational Reports on the Transfer of Movables in dpe: Germany,
Greece, Lithuania, Hungarfellier 2011) 18.

82 Majid H K Al-Anbaki (n 49) 306.
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transfer the property on the delivery of the gotdsven if there is no intention,
courts in England interpret the intentions of the partieserfabe of INCOTERMS
as it was inCarlos Faderspiel & Co. SA. Charles Twigg& Co. Ltd It was the
shipment time in the case of FOB INCOTERMS by the applicatfaection 18 of
the SGA in this cas¥.In addition, risk and property pass simultaneously according
to the CCF, and risk passes at the time of shipment as an exacopteing to the
FOB or CIF INCOTERMS, which can be possible in French jurisdiéf In the
Author’s perspective, it is more important for German and Turkisinéss law
because the deliveries of the goods are necessary for therti@nsfenership. As a
good example, the transfer of risks and property time is accaptatiasmeously as a
shipment time as in FOB or CIF INCOTERMS in the Turkish CourCa$sation
decision. So, it was important in this case because of the right to compeffsation.

Using INCOTERMS can make it more similar also from thevpeint of the
passing of the property. Therefore, while it is important to determelivery time
from the viewpoint of ownership in German and Turkish laws, it cannbias by
using INCOTERMS in English and French laws.

E. Conclusion

Risk allocation is regulated similarly in the CISG, BGB, afidKTas distinct from
CCF and SGA. So, it is harmonized between BGB and TBK by theteffeCISG.
However, on the other hand, we can see similar case laws on amesakes in
international business law, including common law.

Using theINCOTERMSis important from the viewpoint of determining ownership
rights, especially from the viewpoint of BGB and TMK. So, INERMS determine the
time of delivery of the goods and the time ownership rights accotdiBgB and TMK.
Moreover, risk and property pass simultaneously during delivery, dingoto the BGB
and TMK. However, CCF and SGA have different regulations on propargfer, and
even it can be at the time of the conclusion of the contract beébikeery. However, the
same result can be achieved in overseas sales by usingcsp¢C@®TERMS in contracts.

So, first of all, risk and property pass simultaneously accordikgeioch case law, BGB,

8Thomas Laemmli, ‘Transfer of Ownership in Internatil Sales of Goods’ (Master Thesis,
University of Cape Town 2014) 23.

84 Juana Coetzee (n 72) 43arlos Federspiel & Co v Charles Twigg & ¢957] 1 Lloyd's Rep 240.

85 Majid H K Al-Anbaki (n 49) 313.

8 7t Civil Chamber of the Turkish Court of Cassatio@12/659, 31.01.2013.
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TBK, TMK, and as a rule in SGA. On the other hand, if businessepadi® not put a
specific INCOTERM in their contracts, the property and riskspgasthe buyer, as in the
case of FOB and CIF INCOTERMS, as stated in French and sfudase law. Also,
German case law is identical to them somehow. However, theronifaw on Sales is
unlike them because a trade term is never an INCOTERMS uitlegsecifies so.
Accordingly, if business parties put FOB or CIF INCOTERMS heitt contracts, the
result is the same. So, INCOTERMS plays an important rolesk allocation and
determining ownership rights.

Moreover, CISG incorporates INCOTERMS. Therefore, if partt®d not put
specific INCOTERMS in their contracts, interpretation can beemay using CISG. In
addition to these, if the parties are participating countriéisarCISG, we have to consider
that INCOTERMS can exclude article 31 of the CISG in intional business law in
terms of the determination of the place of jurisdiction in the aleseha forum selection
clause in contracts as we can see in German and Frenclawa3éérefore, the intention
of the parties in INCOTERMS are about more than just the rikicadion. These
intentions can also be considered in terms of the passing of projgrty and the
determination of the place of jurisdiction in the absence of a forlett®n clause in
contracts. Besides these, in terms of EU member states, utidier @ of the Brussels |
Regulation, article 31 of the CISG can no longer serve as a basis for jioisdict

So, it is better to include specific INCOTERMS and forum selecclauses in their
contracts for contracting parties. FOB and CIF INCOTERMS lastter because if
business parties do not include specific INCOTERMS in their cdstrdee property and
risks pass to the buyer, as in FOB and CIF INCOTERMS, adstat~rench and Turkish
case law. So, risk and property pass simultaneously. In additiomansloroperty pass
simultaneously according to BGB and, as a rule, in SGA. This Wwaydntracting parties
reach the same result from the viewpoint of the passing of risk and property.

References
English Case Law

Carlos Federspiel & Co v Charles Twigg & ¢957] 1 Lloyd's Rep 240.
Tarling v Baxter(1827) 6 B & C 360, 108 ER 484.

French Case Law
Paris Court of Appeal,*1IChamber, Section D, 97/25212, 18.03.1998.

75



Prophetic Law Review Volume 5, Issue 1, June 2023

German Case Law
German Federal Supreme Court, VIII ZR 108/12, 07.11.2012.
Russian Case Law

Tribunal of International Arbitration at the Russian Federation ®eamf Commerce and
Industry 255/199602.09.1997.

The United States Case Law

BP QOil Int’l, Ltd. v. Empresa Estatal Petroleos de Ecua®32 F.3d 333 (5tlir. 2003).
St. Paul Guardian Ins. Co. v. Neuromed Med. Sys. Support, GhtoHIO Civ. 9344
2002 U.S. Dist. Lexis 50965.D.N.Y. Mar. 26, 2002).

Turkish Case Law
7™ Civil Chamberof the Turkish Court of Cassation, 2013/659, 31.01.2013.
Treaties

United Nations Convention on Contracts for the International Sale of Gaddpted 11
April 1980, entered into force 1 January 1988) 1489 UNTS 3.

French Legislations
French Civil Code (Version of 6 February 2023).
German Legislations

German Civil Code in the version promulgated on 2 January 2002 (Féderdbazette
[Bundesgesetzblatt] | page 42, 2909; 2003 | page 738), last amended g Artic
para. 5 of the Act of 1 October 2013 (Federal Law Gazette | page 3719).

German Commercial Code in the revised version published in the Bunelz&dgs
(BGBI., Federal Law Gazette), Part Ill, Section 4100-1, Book lamasnded by
Article 11 of the Act of 18 July 2017 (Federal Law Gazette Ppri2745), Book 2,
as amended by Article 14 of the Act of 22 December 2020 (FedavalGazette
Part | p. 3256), Book 3, as amended by Article 5 of the Act of 7 August 2021
(Federal Law Gazette Part | p. 3311), Book 4, as amended byeAt8d! of the Act
of 19 June 2020 (Federal Law Gazette Part | p. 1328) and Book 5, as amgnded b
Article 184 of the Act of 19 June 2020 (Federal Law Gazette Part | p. 1328).

Turkish Legislations

Turkish Civil Code, Law No: 4721, Date of Acceptance: 22.11.2001, Date andofissue
Official Gazette: 08.12.2001/24607.

Turkish Code of Obligations, Law No: 6098, Date of Acceptance: 11.01.2011, mhte a
Issue of Official Gazette: 04.02.2011/27836.

Turkish CommercialCode Law No: 6102, Date of Acceptance: 13.01.2011, Date and
Issue of Official Gazette: 14.02.2011/27846.

The United Kingdom Legislations

Sale of Goods Act 1979.
Uniform Laws on International Sales Act 1967.

Bills

The Government Bill on the Turkish Code of Obligations and Report of ubtcd
Commission,(1/499), 2008.

76



ISSN: 2686-2379; E-ISSN: 2686-3464

The Government Bill on the Turkish Commercial Code and Report of thicelus
Commission,(1/324), 2007.

Books

Andersen CB. “Macro-Systematic Interpretation of Uniform Comomé Law: The
Interrelation of the CISG and Other Uniform Sources” in Andre Janasd Olaf
Meyer (eds)CISG MethodologySellier 2009).

Erauw J. “Observations on passing of risk” in Franco Ferrari, Hdeghtner, and Ronald
A. Brand (eds)The Draft Uncitral Digest and Beyond: Cases, Analysis and
Unresolved Issues in the UN Sales Conven&silier 2004).

Kouladis N Principles of Law Relating to International Traftepringer 2006).

McGuire MR, “National Report on the Transfer of Movables in Gerrhanifaber
Wolfgang and Brigitta Lurger (ed)ational Reports on the Transfer of Movables
in Europe: Germany, Greece, Lithuania, Hungé&®gllier 2011).

Schaffer R, Agusti F, and Dhooge lldternational Business Law and Its Environmgnt
edn, Cengage Learning, 2014).

Zhou Q. “The CISG and English Sales Law: An Unfair Competitionamy. A.
DiMatteo (ed)International Sales Law: A Global Challen¢@@ambridge University
Press 2014).

Journals

Baslangic SO.'Main Features of Changes in INCOTERMS 2010' (2015) 4(Ma
Sosyal Aratirmalar Dergisi.

Coetzee J, 'Incoterms and the Lex Mercatoria' (2010) 1(12) Caderfssala de Direito
e Relacdes Internacionais da UniBrasil.

Demir B. 'Transition of Damage in Contract of Sale' [2014] 3(5) hatewnal Journal of
Social Sciences.

Gunaydin  OE, 'Incoterms 2000, 2010 ve 2020 Revizyonlarina  Genel
Bakis' [2021] 11(2) Cankirni  Karatekin Universitediktisadi ve Idari Bilimler
Fakultesi Dergisi.

Karibi-Botoye I, Enwukwe NE and Timothy BB, 'An Appraisal of Thessing of Risk in
The International Sale of Goods Under International Chamber of Carariierms
(Incoterms)’ (2022) 2(2) The Journal of International Trade Law & €oporary
Issues.

Kayibanda R, 'Passing of Property in Goods in Contracts of Intena&tiSale of
Goods' [2013] 14(2) The Estey Centre Journal of International Law and Trade
Policy.

Kim JH. . The Comparative Study of Incoterms 2020 and 2010 in InternaBRtwyalcal
Distribution' (2022) 20(4) Journal of Distribution Science 102.

Polat G. 'Uluslararasi Ticarette Risk YoOnetimigBaninda Incoterms 2020 Kurallari
Uzerine Bir Dgerlendirme' (2021) 23(2) Afyon Kocatepe Universitéigisadi ve
Idari Bilimler Fakultesi Dergisi 219.

Roth- WV and Roth WV.'Incoterms: Facilitating Trade in the Asian
Pacific' (1997) 18(3) University of Pennsylvania Journal of International Law.

Valioti Z. 'Passing of Risk in International Sale Contract€dmparative Examination of
the Rules on Risk Under the United Nations Convention on Contracts dor th
International Sale of Goods (Vienna 1980) and INCOTERMS
2000' (2004) (2) Nordic Journal of Commercial Law.

77



Prophetic Law Review Volume 5, Issue 1, June 2023

Theses

Al-Anbaki MHK. ‘Passing of property in C.I.F. & F.O.B. contra¢t®mparative study)’
(Ph.D. thesis, University of Glasgow 1978).

Coetzee J. INCOTERMS as a form of standardization in intermaltisales law: an
analysis of the interplay between mercantile custom and substaateslaw with
specific reference to the passing of risk’ (Ph.D. thesis, UntyeodiStellenbosch
2010).

Laemmli T, ‘Transfer of Ownership in International Sales of Gb@Nmster Thesis,
University of Cape Town 2014).

Ozgir C, ‘Milletlerarasi Mal Satim Sozhaelerinde Hasaririntikali© (Master Thesis,
Erciyes University 2012).

Sariaslan D, ‘Satim Sozlmesinde Hasarin Geagi (Master Thesis, Ankara University
2014).

Miscellaneous

Kritzer AH. 'CISG: Table of Contracting States' (Gizenpek ed, Pace-lICL 2022) <
https://iicl.law.pace.edu/cisg/page/cisg-table-contractingstaccessed 5 February
2023.

Tamas F, 'International Business Law: Transportation' [2016] (1) E+eg8yistem of the
University of Debrecen.

Scottish Law Commission. ‘Sale of Goods Forming Part of a Bgkbt Law Com No

145, 1993).
UNCITRAL, Digest of Case Law on the United Nations Convention onr@actst for the
International Sale of Goods (United Nations 2012) <

https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/afietvcisg-
digest-2012-e.pdf > accessed 3 February 2023.

78



