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THE PERNICIOUS CONSEQUENCES
OF POLITICAL CORRUPTION IN INDONESIA

Febri Handayani?!

Citation Guide: Abstract
Febri Handayani, Political corruption is an ethical and juridical deviation
‘The Pernicious committed by people with positions of political pow
Consequences of Political | Political corruption has a more structured systérart
Corruption in Indonesia’ general corruption cases, because political coriapt
[2019] 1 (1) Prophetic Law | is committed to satisfy the interests of politicatties.
Review 1. Political corruption cases are commonplace in a
country where political corruption is rampant. This is a
Received: normative legal research, using a case approach,
14 December 2018 conceptual approach, and statutory approach, as wel
Accepted: as qualitative analysis. Based on this analysisis it
17 April 2019 conclusive that political corruption is an actioarded
Published: out by political elites or state government offisithat
2 December 2019 has an impact on the country's political and ecoicom
situation. People and or parties who have political
DOl positions usually commit these acts. Political

10.20885/PLR.voll.issl.artl corruption can be in the form of abuse of authority
granting influence, lobbying, self-enrichment, vote
buying, and election fraud. In terms of effectissnef
the law, the pervasive political corruption in InmdEsia
is attributed to ineffective law enforcement retbte
political corruption. In fact, some former corrugti
convicts may become a corruption recidivist simply
because the law enforcement of political corruption
fails to have any deterrent effect due to the disioay
between laws and regulations related to political
corruption. The rampant political corruption pracés
result in violations against the principles of good
governance.

Keywords. Legal consequences, political corruption.

A. Introduction
As one of the largest democracies in the world, Indonesia iisgfélce persistent
problem of corruption. Conceptually, any democratic country shalyasvhave a small

number of corruption cases. However, the implementation of Indonesian deyneeems

! Doctoral in Law Program Student Faculty of Law u#sitas Islam Indonesia Jin. Cik Di Tiro No.
1, Yogyakarta, 55223, e-mail: febrihandayanimh@ ¢on.



Prophetic Law Review Volume 1, Issue 1, December 2019; 1 - 20

to deviate from the ideal concept of democracy, which has resalteimpant political
corruption. Democracy afflicted by corruption eventually creatgh lwost and risky
politics, but such corrupt political practices are tempting because the p&getay reap
big. This is a clear explanation why the political stage iené&ee from political elites
despite the fact that many of them are imprisoned for committing politicalption?

Political corruption is one form of corruptibatemming from an ethical or juridical
deviation committed by parties who hold politicalyew. The study of political corruption in
various countries worldwide reveals that politicalruption has a more devastating impact
than general corruption committed by people withposition of political power. Political
corruption is attached to and intertwined with powRolitical corruption is commonly
committed to maintain and expand power. This tugraf between the abuse of power and
the need for socio-political order demands a rblgaal control over the exercise of power.

Regarding political corruption, The Americana Encyclopedia hasntaresting
statement: “Political corruption concerns the illegal pursuit sguse of public office.
Electoral corruption includes purchase of votes with money, promisefice or special
favors, coercion, intimidation and interference with freedom of election.”

This definition delineates political corruption and electoral corraptiavhere
political corruption pays attention to illegitimate livelihoods oisuse of government
positions, while electoral corruption or general election corruptisnlves vote buying
with money, promising positions or facilities, special gifts, coercintimidation and
interference in free election. Even though there is a differleateeen political corruption
and election corruption, both equally have a political impact. Tligbted political

situation is one element of political corruption.

2 Donal Fariz, ‘Lingkaran Korupsi Politik’ Iidonesia Corruption Watch24 May 2018)
<https://antikorupsi.org/id/opini/lingkaran-korugsolitik> accessed 24 April 2019.

3 Political corruption is defined as a distortiontbé performance of people in the political system,
and the purpose of their corrupt behavior is tontaan the grip of power they hold. Therefore, poéit
corruption aims to accumulate wealth, both for peas and group interests to reduce power. This fofm
corruption always involves two entities that needteother. Some of the bigger and more seriousdatsn
in political corruption include the process of whahccumulation and financial abuse for public sjiegp
used for political purposes. Farida Patittingi &ajflurrahman Jurdiorupsi Kekuasaan Dilema Penegakan
Hukum Di Atas Hegemoni OligarkPT Raja Grafindo Persada, 2016) 63.

Political corruption contains elements of politiexploitation in an effort to gain political advage.

As quoted by Menachen Hopnuy in describing politicarruption, Joseph Lapalomkara points out that:
"behavior by a public servant, whether electedppointed, which increases a devaluation from hiker
public duties because of personal gain to himsetbwther private person with whom the public servis
associated”. Artidjo AlkostaKorupsi Politik Di Negara ModeriiFH Ull Press, 2008) 38.

4 1bid 16.



| SSN: 2686-2379; E-I SSN: 2686-3464

Normatively, the Law on corruption eradication has never formabyed the
formulation of the term political corruption. However, in the developmantiaw
enforcement, this type of political corruption is clearly seesnmumber of corruption case
decisions as an incriminating matter from a conviction. Thislweila problem considering
that normative instruments are apparently not enough to eradicate corruption.

Political corruption is defined as the use of politiaadipon to improve personal well-
being. Public office that should provide public welfésaised to merely increase personal
coffers through receiving bribes or other indireatife of remunerationThere are many
cases of corruption in Indonesia, especially those ctieuhrdy members of political parties
who hold political positions in parliament and in goveemt An example is the corruption
case involving 41 of the 45 members of the Malang BRRD, which was handled by the
Corruption Eradication Commission (KPK). The groupsaspected corrupt officials was
arrested in the bribery case of the 2015 APBD-P dssmason Malang City Government
Fiscal Year. Former Chairperson of Malang City DPRI»ch Arief Wicaksono, became
the first person who was sentenced with imprisonmerfieryears

The author was encouraged to examine the consequences of politicgtioarin
Indonesia because political corruption has a more structured sybi@m general
corruption, because political corruption is committed to satisfy ritexasts of political
parties. The crime of political corruption is controlled and protebte party elites who
control all aspects of the state.

Corruption is a universal problem faced by all countries and a eanppbblem that
is hard to eradicate. This is because corruption is not only retagcbnomic problems,
but also related to political problems, power, and law enforcenidm. fact is that
corruption will never disappear in a country with rampant political corruption.

In Indonesia, the problem of corruption has tairaéldaspects of Indonesians’ lives.
Moreover, corruption in Indonesia occurs systeraiyicand extensively so that it not only
harms the country's finances, but also violates gheial and economic rights of the

community at large, thus, it is necessary to esaéicorruption through extraordinary meéans.

5 Harun al-RasyidFikih Korupsi Analisis Politik Uang di Indonesia dalam Perspektifigashid al-
Syari'ah (Kencana, Jakarta, 2016) 4.

6 Michael Hangga Wismabrata, ‘Kasus Korupsi MassalD®RD Kota Malang, Ini Sejumlah
Faktanya’ Kompas,4 September 2018) <https://regional.kompas.com/2€4@/09/04/15100021/kasus-
korupsi-massal-di-dprd-kota-malang-ini-sejumlahtéaiya?page=all> accessed 16 July 2019.

7 Commentary of Law No. 20 of 2001 on the Amendnwritaw No. 31 of 1999 on Eradication of
Corruption.
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Given the above problem, the researcher formulated the researocbnpreidted to
the legal consequences of political corruption in Indonesia. Thisrcbgearnal is written
to identify and analyze the legal consequences of political corruption in Indonesi

This study addressed the research problems using normativedsgatch, namely
legal research carried out by examining literature or secpnditia.® The object of
normative legal research focuses on the principles of law, $gge@matics, the extent of
legal synchronization, the history of law, and comparative’law.

The study was conducted using a case study, conceptual, and stgiptogche?
by studying documents. The collected data were analyzed using quabiaiysis.

B. Discussion and Result
1. Conceptual Framework of Palitical Corruption

In the new era of globalization, corruption has become a serious thiat affects
multilateral international relations. The impact is even worsenithe corruption involves
political elites than the general corruption cases committetidse who do not hold any
political power. Political corruption committed by high officiala & country is
commonplace in various countries worldwide. Political corruption h@er@icious impact
on state governance and violates the basic rights of the people of the country.

Substantially, the formulation of the political corruption offensenas formally
regulated in Law Number 31 of 1999 in conjunction with Law Number 20 of 2001
concerning Amendment to Law Number 31 of 1999 concerning Eradicat@orafption.
However, the development of law enforcement of political corruption in Irsinieased
on a number of court decisions, has raised the term political domugg an aggravating
circumstance in the formulation of a criminal offenses, which been regulated in the
Law on the Eradication of Corruption.

Another opinion states that political corruption is an act of corruptyoarnbentity,
which happens to be a political party. This is based on the ternr fefaéons™ used in
Article 20 paragraph 2 of Law Number 31 of 1999 in conjunction with Law idura0 of
2001 concerning Amendment to Law Number 31 of 1999 concerning Eradication of

8 Soejono Soekanto and Sri Mamwienelitian Hukum Normatif Suatu Tinjauan Singi@T. Raja
Grafindo Persada, 2010) 13-14.

9 1bid 14.

10 peter Mahmud MarzukRenelitian Hukun{11™ edn, Kencana, 2011) 94.
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Corruption!? In defining criminal acts of corruption by entities, or “eptee” corruption,
it is undeniable that political parties are entities that are not businessedlibut are more
politically oriented, because political parties are a forrargérprises among many people
in an institution. The phrase “other relations” in Article 20 panaly/2indicates that there
is a relationship between people who commits corruption with a pbliarty, that is, his
position within the institution. In this case, it is clear tinat alleged perpetrator should be
investigated based on the utilization of the corruption assets, wisetledy for personal
gain of for the interests of his political party, or b&th.
The following are various laws and regulations related to corruption eradicati
1. MPR Decree No. XI / MPR / 1998 concerning Clean and Corruption, Colluenoh,
Nepotism Free State Administrators;
2. Law Number: 24 / Prp / 1960 concerning the Investigation, Prosecution and
Examination of Corruption;
Rule of War Rule Number: Prt / Perpu / 013/1958 dated 16 April 1958;
Law Number 3 of 1971 concerning Eradication of Corruption;
Law Number: 28 of 1999 concerning State Administrators that aranCémnd
Corruption, Collusion, and Nepotism Free;
6. Law Number: 31 of 1999 concerning Eradication of Corruption;
7. Law Number: 20 of 2001 concerning Amendment to Law Number 31 of 1999
concerning Eradication of Corruption;
8. Law Number: 30 of 2002 concerning Corruption Eradication Commission;
Law Number 07 of 2006 concerning Ratification of the United Natiomsveéntion
against Corruption; and
10. Presidential Decree (Keppres) Number 127 of 1999 concerning the Gsimmfor
Inspecting the Wealth of State Officials.
To understand the corruption offenses stipulated in the laws on corruption

eradication, it is necessary to review the background of the posisif the offense. In

11 Article 20 paragraph 2 of Law No. 31 of 1999 njunction with Law No. 20 of 2001 on the
Amendment to Law Number 31 of 1999 on Eradicatib@arruption Crimes Corruption is committed by a
corporation if the criminal act is committed by pens both based on work relationships and baseativer
relationships, acting within the corporate envirogmh both alone and togettier

12 Eko Suwarni, ‘Penegakan Hukum atas Korupsi Pol{{@#018) 4(3) Seminar Nasional Hukum
Universitas Negeri Semarang 956.
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general, the corruption offenses in corruption legislation can be dintee@ (two) main

parts, namely?

a.

Corruption offense formulated by lawmakers.

According to various literature, corruption offenses formulated dwmlakers only
cover four articles as stipulated in Article 2, Article 3, Article 13, Artctle 15 of Law
Number 31 of 1999, in conjunction with Law Number 20 of year 2001 concerning
Amendment to Law Number 31 of 1999 concerning Eradication of Corruptiore§.
However, by taking a closer look to what is regulated in Arti@ of the law, it is not
merely based on the formulation of the legislators, but it tdleesdncept as stipulated

in the Criminal Code.

. Corruption offense taken from the Penal Code, which is divided into  g&rin the

followings:

1) Corruption offense drawn solely from the Criminal Code.

What is meant by the corruption offenses absolutely taken fror@rin@nal Code

are offenses of the Criminal Code that were transformed intaptmn offenses so
that the offenses in the Criminal Code are no longer valid. In aotloeds, if
someone’s actions meet the formulation of the offense, he willhbeged with
corruption offense as regulated in the law on corruption eradication dodger be
based on the offense of the Criminal Code. Corruption offense drawrutabgol
from the Criminal Code is Article 5 to Article 12 of Law Numl&k of 1999 in
conjunction with Law Number 20 of 2001 concerning Amendments to Law Number
31 of 1999 concerning Eradication of Corruption.

2) The corruption offense that was not solely drawn from the Criminal Code.
Corruption offenses that are not drawn absolutely from the Crimiode Gire
offenses taken from the Criminal Code which, under certain conditteted to the
examination of corruption, are adopted into corruption offenses, but in other
circumstances remain offenses regulated by the Criminal Gduléke absolute
withdrawal, the provisions of this offense in the Criminal Code still apply andecan b
used to charge a perpetrator whose actions meet the elementstatukes but if the
action is related with the examination of corruption offenses, ttpepator will be
charged with an offense as regulated under the corruption dradidaw. The
offenses of corruption which are not drawn absolutely from the GainGCode are
contained in Article 23 of Law Number 31 of 1999 Eradication of Corruption,
derived from Article 220, Article 231, Article 421, Article 422, Al&ic429, and
Article 430 of the Criminal Code.

Political corruption is distinguished by the fact that the peapat is a person or

body that has political power and violates the law. The act invakgal, | political,

economic, human rights and moral consequences. Perpetrators afffemses intend to

benefit themselves, other people, or bodies by abusing their authorityfuyipes and

facilities because of their position or political positién.

13 Nanang T. Puspito et.aPendidikan Anti-Korupsi Untuk Perguruan TinggKementerian

Pendidikan dan Kebudayaan RI Direktorat Jendenadiilikan Tinggi, 2011) 128-130.

1 Artidjo Alkostar, ‘Korelasi Korupsi Politik dan Peerintahan di Negara Modern (Telaah tentang

Praktek Korupsi Politik dan Penanggulangannya)’{iD&issertation, Universitas Diponegoro 2007) 35.

6



| SSN: 2686-2379; E-I SSN: 2686-3464

Political corruption can take the form of abuse of authority, usiilyience,
lobbying, vote buying, and fraud in elections. Thus, political corrupsassentially the
vanishing ability to stay loyal, both to the people, the state, ragudaor principles. Such
actions commonly result from political temptations and challengdsng the perpetrators
ignore or betray the trust, the mandate or hope of the people, the state duties, atyd morali

According to Heidenheimer, political corruptiondsrruption that occurs in societies
with a nature of patron-client relationships. Itdsferent from the common corruption
occurring in societies with familial nature of communi#jations, which is only characterized
by a small bribe or “food allowance.” Political agption has a broad impact in various fields
of public service because it is committed by thoitk igh levels of authority?

Political corruption is an action committed by political elbegovernment officials
who have an impact on the political and economic environment of a counthyaSscare
commonly committed by people and / or parties who hold political poweh as the
president, the heads of government, the cabinet ministers, and meshipardiament.
These government authorities can use political facilities thegegesdespite the fact that
the misused facilities are entrusted to them by the pébple.

Political corruption not only adversely impacts politics, but also orettm@momy.
Theoretically, no one is immune from the repercussions of any wietatigainst the law
and the dangers of misuse of political power or economic pomeepalitical corruption
that damages state institutions. A good economic system isycletaied to good legal
structure. Robert Dahl, an American political expert, stated:

“The best economic order would help generate a distribution of pbligsources
favorable to the goals of voting equality, effective participation,igktdned

understanding, and final control of the political agenda by all adulie to the

laws” .1’

A functioning economic order will help produce a distribution of politieaources,
effective participation, and well-settle control of the polit@génda by all parties who are
subject to the law. However, problems arise because Indonesia dges hatve a strong
legal basis with which to develop the national economy. Unfortunaitetygap provides
opportunities for political corruption with various features such aslse of authority

or the granting of influence from political offices.

15 Arnold J. haidenheimeRolitical Corruption, Readings in Comparative Ansib/(Rinechart and
Winston, 1970) 15.

16 Artidjo Alkostar, ‘Korelasi Korupsi Politik (n.1437.

" Robert A. DahlA Preface to Economic Democragyniversity of California Press, 1985) 80.
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2. Enforcing Lawsto Combat Political Corruption

The impact of political corruption is extraordinarily pernicious in Ireka,
especially when the political elites use their officemfluence attached to their positions.
Political corruption occurs through various avenues, not only in the pwitigal parties,
but also in many individual leaders of political institutions. The guwent in the reform
era has promised to consider corruption as a serious problem, bt innfiéd now, it has
been hard to eradicate.

It is possible to observe the development of prosecutiatedeto political corruption in
Indonesia from several cases of corruption. Palittorruption can be in the form of abuse of
authority, granting influence, illegal lobbying, Emment, vote buying, and fraud in elections.

One example of political corruption is illustratedDecision No. 1195 K / Pid.Sus /
2014 Corruption Case in the name of the defendatfit Hasan Ishaag. In that case, the court
found that Defendant Luthfi Hasan Ishaaq was prdegally and convincingly guilty of
committing the crime of "Corruption and Money Laaridg." As a result, the Defendant was
sentence to imprisonment for 18 (eighteen) yeaedfiof Rp1, 000,000,000.00 (one billion
rupiah) provided that if the fine is not paid, itéplaced with imprisonment for 6 (six) months
The Defendant’s right to be elected to a publicefivas also revoked.

Incriminating matters in Lutfi Hasan Ishaaq's decision included:

1. The criminal act committed by the Defendant as a member &dpablic of Indonesia
DPR which undermined the public’s trust in the House of Representatives;

2. The Criminal Act of the Defendant as the President of thepBroas Justice Party
(PKS) which undermined the pillars of democracy through Political Patijubins;

3. Defendants as State Administrators and Political Partyi@if§i should be a role model
to the public who behave honestly in reporting their assets in tlhe Stganizers'
Asset Report (LHKPN) and report any emolument enrichment thathnee received.
However, the Defendant has done acted contrary to the ideal gasdliaing a State
Institution that is clean and free of Collusion, Corruption, and Nepotism;

Another example is PN Decision Number: 72 / Pid.Sus-TPK / 2018 JKRRst
Date. December 3, 2018. This corruption case against the defendanzdanzulkifli
who was sentenced to six years in prison plus a fine of Rp. 506rmi three months’
confinement. He was proven to have violated Articles 12 B and 5 Pahagriatter (a),
Act Number 31 of 1999, as amended by Law Number 20 of 2001 concerningaoadic
of Criminal Acts in conjunction with Article 55 Paragraph 11 of then@hal Code Article
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65 Paragraph 1 of the Criminal Code. The Panel of Judges found Zumi tgibawend
promised something to civil servants or state administratots tht intention to get the
Jambi Province RAPBD (regional budget) approved for Fiscal @&y and 2018. The
panel of judges also imposed additional penalties in the form ofakenwf the right to
be elected in public office for 5 years after serving thenioal sentence. The
incriminating matter is that Zumi's actions were contrargadeernment programs that are
aggressively aimed at eradicating corruption and his actions dgveaple’s trust as a
state administrator.

Political corruption is also illustrated by PN Decision Number:
112/Pid.Sus/TPK/2016/PN.Jkt.Pst dated February 20, 2017. This Corruption Case is w
against defendant Irman Gusman related to a state organizerestived a gift or
promise even though it was known or should be suspected that the giffpponthise was
given as a quid pro quo to do something or to refrains from doing sometisied & his
official position, contrary to his obligations related to the managéraf imported sugar
guotas given by Bulog to CV Semesta Berjaya in 2016.

The Panel of Judges found that Irman Gusman was legally and coniyrmiogen
to violate Article 12 letter b of Law Number 31 of 1999 as amendedwNumber 20 of
2001 concerning Eradication of Corruption. It imprisoned Irman Gusman foryéaus
and six months and a fined him Rp 200 million, provided that if he did yptheawould
be imprisoned for three more months. Besides being sentenced to pnsan, Was
deprived of his political rights for three years as an additiomaitesace. Some
considerations that incriminated Irman were the fact that he didanot out his mandate
as Chairman of the DPD, not supporting the government's program dhicatmag
corruption, and not being frank in admitting mistakes.

Based on some descriptions of the corruption case above, we can unitiénsta
importance of law enforcement of political corruption relatedh dbuse of authority,
granting influence and enrichment characterizes the patterpolitical corruption
committed by the political elite in Indonesia. Imprisonment pasa#tnd fines imposed on
the defendants also varied. In addition to imprisonment and fines, addipienalties
were also imposed for revocation of political rights in accordanith Article 18
paragraph 1 letter d of the Law on corruption eradication.

Imposing additional punishment in the form of revocation of the political righirto

in an election aims to protect the public or community from theilpbss that these
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corruption convicts will be re-elected and occupy a public officd) asca member of the
MPR, DPR, DPD, and DPRD or other public offices. This is harmfuhimee members of
the MPR, DPR, DPD, and DPRD are representatives of the peopte shall
accommodate people’s aspirations. Therefore, the members of tRe DHR, DPD, and
DPRD should not behave in a corrupt manner.

The incriminating matter in the political corruption ruling hademrcadverse impact
on state administration. Political corruption leads to state admaitiis that benefits only
certain groups and provides opportunities for the growth of politicalijgon. To create
a state that is clean and free of corruption, it is necessaapply general principles of
state administration, which include legal certainty, orderatesadministration, public
interest, openness, proportionality, professionalism, and accountabilidy consistent
manner.

These principles are realized by requiring state offi¢@ldisclose and report their
assets before taking office during their tenure, as a preveatigeprophylactic effort
against political corruption. It also aims to ensure the stateia#i compliance with the
provisions of general principles of state administration, the riaydsobligations of State
Administrators, and other provisions. Compliance with the general piesciwill
strengthen institutional, individual, moral, and social norms as mahtatéaw of the
Republic of Indonesia Number 28 of 1999, concerning the Organization otalsiais

clean and free of corruption, collusion and nepotism.

3. ThelLegal Consequences of Political Corruption in Indonesia

Corruption is a commonplace problem in Indonesia and should be addressed as
serious problem because it has penetrated all walks of lifesystamatic way. History
revels that corruption has existed a long time ago, both before andnalépendence. It
was rampant during the old order era, rampant in the new ordeargtgersists in the
reform erat®

The currently pervasive corruption has increasingly devastatethtios, since it is
a type of social disease, which inevitably will drive the coutarhe brink of bankruptcy.
The massively practiced corruption in all lines of governmenh@ge and even in law
enforcement agencies has turned into a corrupt system that reakée pdeem the

phenomenon as something normal. This shared belief, in consequence,akall tihe

18 Rudi PardedeRroses Pengembalian Kerugian Negara Akibat Kor@sinta, 2016) 1.
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perpetrators no longer be ashamed in committing corruption. Even wweganay take
pride in the assets of corruptidh.

Jhon S.T. Quah, a corruption eradication expert, identified three patdérns
corruption eradication initiatives in Asian countries. The firstgoatis that the state has
an applicable corruption eradication law but does not have an indepemdergtion
eradication body. In the second pattern, the state has a corruptiicagoa law with
many corruption eradications bodies. In the third pattern, the s#ateahcorruption
eradication law with an independent corruption eradication body. Hesatigatethe third
pattern is the most effective model of corruption eradication beecauselependent body
that solely focuses on eradicating corruption will not be deflebtedther prioritieg®
However, adopting the third pattern alone cannot guarantee the sutoesslicating
corruption. As seen from various cases in Hong Kong and Singapore&gbalitpport is
very important in supporting corruption eradication bodies with adeqest@unces,
competent staff, and extensive authority to investigate and reveal corrugstésitca

Corruption eradication policies must also be supported by the prisaiblgood
governance and the principles of sustainable development. This camdéehdough the
following steps or condition&

1. Aregular inspection on the executive, legislative, and judicial powers;

2. A clear line of accountability between political leaders, the duoecy and the
people;

3. An open political system involving active civil society;

4. An impartial legal system, criminal justice and public ordert thaholds
fundamental political and civil rights, protects personal security provides
consistent, transparent rules for transactions needed in modern ecamoinsocial
development;

5. Professional, competent, capable and honest public servants that itlurk am
accountable and governing framework with rules and in principles of aedit
prioritizing the public interest;

6. Capacity to carry out fiscal plans, expenditures, economic mameagefmancial
accountability systems and evaluation of public sector activities;

7. Attention not only to the institutions and processes of the centratrgoneat but
also to the attributes and capacities of sub-national and locarrgoent
authorities and issues of political transfer and administrative deceatiath; and

8. Every effective anti-corruption strategy must recognize tlegioaship between
corruption, ethics, good governance and sustainable development.

19 Harun al-Rasyid, (n.5) 114-115.

20 Vishnu Juwono,melawan Korupsi sejarah pemberantasan korupsi dlohesia 1945-2014
(Kepustakaan Populer Gramedia, 2018) 13.

21 |bid.

22 Andi Hamzah,Pemberantasan Korupsi Melalui Hukum Pidana Nasiotah InternasionalPT
Raja Grafindo Persada, 2005) 251-252.
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Corruption eradication policies that are not supported by the prinayble®od
governance and the principles of sustainable development will lede terergence of
political corruption with various modes of corruption.

The parameters of the legal consequences of political corruption as one ofdle fac
inhibiting the eradication of corruption in Indonesia, is apparent fioenQorruption

Perception Index and the National Law Enforcement Index of corruption.

1. Corruption Perception Index

Political corruption is a type of corruption, which contains elemehtpolitical
exploitation in an effort to gain political advantage. The perpetraterpeople who have
political power and occupy a position in government. The table below shewsp rank
of political position with the highest number of political corruptions.

Corruption Crimes Based on Profession/Position

c
POSITION 3 8 8 5 8839 588399593 8
O O O O O O O O O O oo o o o E
AN N [q\] AN AN AN (q\] AN N (Q\] N AN N AN (V] <

Member of DPR
and DPRD O 0 0 2 7 8 275 16 8 9 1923 20 61 205

Head of

Institution/Minister 110112014932 00 25
Ambassador O 0 0O 21 01 0O O O O0OUO0OUO0OTO 4
Commissioner 0O 321 1 0 O O O O 0O o0 o0 o 7
Governor 1 0 2 1 1 2 1 O O 2 3 31 1 1 19

Major/Regent and

Vice 0O 0 3 6 6 5 4 3 3 3 124 9 13 16 87
Echelonl/n/m 2 9 1510 22 14 12 15 8 7 2 7 10 43 15 190
Judge O 0o 0o 0o 0o 01 2 2 3 2 3 31 18
Attorney O 0o 0o 01 00 2 0 0 O0UO0BG 1 O 7
Police 0O 0 0O 0O 0O OOO 1 1 0 ® 0 O 2
Lawyer O 2 0 0O OO 1 0O O O0OO0O22 0 3 10
Private Parties 1 4 5 3 121 8 10 16 24 16 18 28 28 22 204
Others O 4 1 2 3 4 8 1 2 8 8 31 13 7 85
Corporation O 0o 0o 0o OO0 00O 0O 0 0 W 1 3 4
Total Number 4 2329 27 55 45 65 38 49 59 61 62 99 12: 12¢ 867

The data indicates that since 2004-2018 the professions/positions oindREHPRD
members ranked as the profession with the highest level of comyfillowed by private
parties and echelon | / 11 / lll were followed in sequence. Themma that corruption

12
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committed by members of the DPR and DPRD is related tor theiitical
powers/positions.

In the context of state administration, DPR and DPRD members stepuétsent the
interests of the people and protect the people. However, in fact,rthéheagroup with the
most frequent arrests for bribery/ enrichment cases. Top echeloialsfivho should be
responsible for the effectiveness and efficiency of governmentcgspj@ fact, become
one of the largest numbers of group to receive bribery/ enrichmahthas hampering

the efficiency and effectiveness of the profect.

2. National Law Enforcement Index

The National Law Enforcement Index illustrates the effeoigs of the Law
Enforcement on political corruption. Law enforcement measures @r¢oshe effective
when the number of political corruptions revealed from time to tie@eases and even
leads to zero cases. However, the facts say that the qudntibyroption increases from
day to day. One of the following cases of political corruption idenge that corruption
law enforcement has not been effective, and thus has led to maey ¢ political
corruptions with various modes.

A noteworthy case is the political corruption in the city of &, East Java, which
suddenly became a national concern, because of the mass corruption ingahang of
45 members of DPRD of Malang City, who were named as corruptispects by the
KPK. These 41 local parliament members were allegedly recgibribes from the
Malang Mayor (non-active) Moch Anton, who was also a suspect. Theshworth IDR
12.5 million to IDR 50 million for each member were intended tdifate the approval of
the 2015 Malang City Budget changes. The mass corruption committetheb
representatives of the people of Malang is ironic and concerningDIPRD members,
who should monitor the executive work have collaborated with the exed¢ate@mmit
corruption. This event not only affected Malang City, but also lgoktiple’s distrust in
almost all regional parliaments. Unfortunately, such mass casruptivolving multiple
DPRD members is not the first time to happen in history. Inl2018, the KPK named
38 North Sumatra DPRD members as corruption suspects. In additiba €@otruption

23 Jonasmer Simatupang, ‘Analisis Hukum Fenomenaakiftldana Korupsi Massal Anggota Dewan
dan Pertanggung Jawaban Pidana’ (2019) 5(1) SerNiasional Hukum Universitas Negeri Semarang 83-
92.
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Eradication Commission, the prosecutor's office has also adsigaestatus of corruption
suspects to 44 members of the West Papua provincial DPRD for the 2009-2014%eriod.

There are at least five modes of corruption that commonly coetnity DPRD
members. First, accepting bribes to facilitate the accountab#jports of regional heads
or the approval of the Regional Budgets (APBD). Bribes in tlay are often called
“ketok palu” (money to influence decision making). In this way, to prekejattion from
the legislature, the regional head must issue bribes to thedesxdeell as all members of
the DPRD. Second, illegally increasing the income of memberseadérs of the House
through the DPRD budget process. Third, inserting a project or sp#ottion through
the budget proposed by the government. Fourth, APBD fund users are ooblidaamce
with the allocation and without supporting evidence. Fifth, bribery inpioeess of
drafting and ratifying a regional regulatiéh.

In addition, the high political costs in Indonesia is also potentiahtse political
corruption. An example of this was the corruption case in Malang.oDdfL. Malang
DPRD members who were named as suspects, 20 people rannatier2019 election.
To fund their political campaigns, for example, each party musidsp#lions of rupiah.
This is the driving factor why government officials and DPR oiRDPmembers are
corrupt. No wonder after winning the office, they will have to earn momeecoup the
costs for their campaigns. The only way to do this is by trathiag political power for
profit, such as through the budgeting processes that involves the DR& government,
or the appointment of governors and regents that always require moiiteys pdhese
appointed executive officials, in turn, will seek money illeg&llwhen elected to the
board or active in the government. A repeated pattern of corruptiongafiem several
cases now being handled by the KPK or other law enforcengemices is by way of
giving bribes or enrichment indirectly to the related partyhefduthority or gift intended
to the closest circle of the authority. This close relationsliip the authority is expected
by the bribe giver to influence the authority to do or not do somgihi his authority that
benefits the bribe giver in a quid pro quo. It is in this context tHaieimce trading

occurs?’

24 |bid.

25 |bid.

26 |bid.

27 Donal Fariz et.alKajian Implementasi Aturan Trading in Influence B Hukum Nasional
(Indonesia Corruption Watch, 2014) 27-28.
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In addition, the consequences of political corruption when viewed from the
effectiveness of the law in eradicating corruption in Indonesiébeameasured from the
extent to which the rule of law regarding corruption is obeyed obdiged. According to
Soerjono Soekanto, legal effectiveness is determined by the leve&oramunity
compliance with the law, including law enforcers, so that it isipesto assume that, “a
high level of compliance is an indicator of a functioning of a lexystem. And the
functioning of the law is a sign that the law has achieved theolegmal goal of
defending and protecting the community in the association offife.”

Furthermore, according to Soerjono Soekanto, the effectiveness afithe ¢losely
related to the efforts made so that the law truly liveooiety, in the sense that it applies
philosophically, juridically, and sociologically. Philosophically appkite means that the
law is valid as desired or that aspired by the existentkeolaw. Applied legally means
that it applies according to what has been formulated and appliedlogpcally means
that the law is obeyed by the community mem©Bers.

Referring to the effectiveness of the law according to SoerSoekanto, the facts
indicate that the deterrent effect has not yet been achiewbd enforcement of political
corruption law and there is a disharmony between laws and regslaglated to political
corruption. An example of this is discriminatory and unjust rules; nphegx
certifications fon-lex certy or vague and ambiguous laws that lead to multiple
interpretations; and contradictions and overlap with other regulatlmrtt €qual and
superior). Other examples are sanctions that do not redressldteows or that are not on
target and are considered too light or too heavy; the use of difiewacepts for the same
case, all of which allows a regulation to be incompatible with etkisting condition
making it not functional or unproductive and experience resistance. Mgalyproducts
are a place for the struggle for legitimacy of various malitpower interests to maintain
and accumulate powé?.

A clear example of this is the debate about the Supreme Cecigién (MA) which
abrogated KPU Regulation Number 20 Year 2018 regarding the candatpdyements
for the DPR, DPRD, Provincial/Regency DPRD, which expligtighibits the nomination
of those convicted drug cases, sexual crimes against childreroaogdtion. The Supreme

Court stated that the prohibition of ex-convicts in corruption cases frecoming

28 Soerjono Soekantd&fektivitas Hukum dan Peranan Sai®@emaja Karya, Bandung, 1985) 7.
2% Soerjono Soekantdesadaran Hukum dan Kepatutan Huk(Rajawali, 1982) 43.
30 1bid. 41-42.
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legislative candidates in KPU Regulation Number 20 of 2018 is cortvdrgw Number
7 of 2017 concerning Elections.

Technically the prohibition of those convicted of corruption from runningfitce
in the DPR and Provincial and/or City DPRDs is regulated in PKIiehber 20 of 2018
concerning the Nominations of Members of the House of RepresentdheeRegional
House of Representatives and the Regency/City People's Repiese@auncil, in
Article 4 paragraph (3) which states; “In the selection of prdsmecandidates in a
democratic and open manner as referred to in paragraph (2), excfodingr drug
traffickers, sexual crimes against children and corruption corivi€tee provisions of
Article 4 paragraph (3) PKPU No. 20 of 2018 then become the basegiirdrguments
for the KPU and the Provincial and District/City KPUs to barmier corrupt officials
from the ballot for legislative candidates (DPR, Provincial andeRey/City DPRD).
Whereas, Law Number 7 Year 2017 concerning Elections, Articlgparraph (1) letter
g states; “Prospective members of the DPR, Provincial DPiRDRaegency/City DPRD
are Indonesian citizens and must meet the requirements; g. havebeeweimprisoned
based on a court decision that has obtained permanent legal forceaderentinal offense
threatened with imprisonment of 5 (five) years or more, unless opadifonestly telling
the public that he was a former convict.”

This decision immediately triggered piercing criticism of 8wgreme Court, which
was considered to distance itself from progressive law, no lamqgelding the principle
of justice, and “approving” the return of corrupt officials to $éaive bodies. However,
despite this particular ruling, the Supreme Court remains consiatehtpersistent in
eradicating corruption in Indonesia. The Supreme Court is of the ophabit is only to
straighten out for the sake of the law according to its cotit@nta lower regulation must
not conflict with a higher one. However, when viewed from thgicl of the law, the
substance of the law also contradicts the principles of justibech currently strive to
eliminate corruption that is increasingly pervasive. The exawiptisharmony between
the laws and regulations above results in the legal ideals chwherforcement goals of
political corruption and the deterrent effect that has not beem\achibecause various
interpretations arise between related regulations and even vistsidiof political
corruption.

As written in the ICW release by Tribunnews.com, it is fhated that the deterrent

effect of political corruption has not been achieved, citing recidpoestical corruption
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officials, including®! Abdul Latif (Regent of Hulu Sungai Tengah) who, on January 4,
2017, was arrested in a KPK sting operation (OTT) over the bribasg of the
Damanhuri Regional Hospital construction project. He was suspectedeaiving bribes
of IDR. 3.6 billion. Previously, while serving as an entrepreneur in 2005-200d,!
Latif was involved in a corruption case of the construction of @ Sehool Unit (USB)
for State Senior High School 1 Labuan Amas Utara with a budde®o 711 million. On
June 8, 2008, the Barabai District Court sentenced Abdul Latif ongg/esar months in
prison and fined IDR 50 million and 2 months’ imprisonment, and ordered pétdtres

of Rp 37,636,500. At the appeal and cassation level, the verdict was upheld.rAnothe
political corruption recidivist, Mochammad Basuki (Chairperson of Eash DPRD) was
appointed as suspect of bribery case related to budgeting andbrrewfs regional
regulations (perda) in East Java Province in 2017 by the KPK on @0tiieHe was the
Chairman of Commission B of the East Java DPRD Gerindra Padtyon. Basuki was
said to receive bribes from several Head of Office (Kaafishe Government of East Java
Province (East Java). The legal process against M. Basuki atiinaes at the KPK.
Earlier in 2002, Basuki while serving as Chair of the SurabaydoRalgHouse of
Representatives had been involved in a corruption of health benefits aopetiagional
costs of the Surabaya Regional House of Representatives, whicthecsthte Rp. 1.2
billion in 2002. The Surabaya District Court sentenced Basuki oneiydi&e months in
prison and a fine of Rp. 20 million in one month's allowance and to paglacement
money of Rp. 200 million. However, the sentence was reduced tor inypason and a
fine of Rp 50 million in one-month imprisonment after filing an app&asuki was
released from prison on 4 February 2004.

Another recidivist political corruption figure is Aidil Fitra (Chaof KONI
Samarinda). In 2016, he was named by the Attorney General's (XfB@) as a suspect
in a case of misuse of the Samarinda V/ 2014 Provincial Sportk {Fegrov) funds. On
5 May 2017, the Banjarmasin Corruption Court sentenced 1 year in prison idnd pa
replacement money of Rp. 772 million. Not satisfied with the lighitesee, the
Prosecutor appealed to the East Kalimantan High Court and wasdggntiee panel of
judges by adding Aidil's sentence to five years in prison. Eanli2010, Aidil Fitri while
serving as a member of the Samarinda DPRD had been involved in aorrapsocial

assistance funds (bansos) from the Samarinda APBD to the ReRigea soccer club in

31 Donal Fariz (n.2).
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2007-2008, which cost the state finances up to Rp 1.78 billion. And most recadtlg K
Regent, Muhammad Tamzil was arrested in a sting operatiom)(€@T being allegedly
involved in bribery transactions related to the sale and purchasesifons within the
Kudus Regency Government. Tamzil, who was also the regent of Kudbs eriod
2003 - 2008, was once entangled in a corruption of aid funds and educatiditigisféar

the Kudus Regency 2004-2005. The corruption crime was carried out by| Tedomg
with former Head of the Kadispora Kudus Ruslin and PT Ghani & Soecir Abdul
Ghani. In February 2016, Tamzil was convicted by the SemarangpfionmiCourt and
sentenced to 22 months in prison for a fine of Rp 100 million in three months
imprisonment. Tamzil was proven to have violated Article 3 of Law bem31 of 1999,
which was amended by Law Number 20 of 2001, concerning Eradication of Corruption.

The government must prioritize resolving corruption cases becaugedbiem of
corruption is always related to the basic economic and economaf lifee nation. There
must be a joint commitment in the spirit to eradicate corruptavier between the
community and the government, both on national and international scope to ovéteome
problem. There should be a priority to pay attention to corruption handiragige it may
disrupt and inhibit the development of nations, hinder the achievemeaatiohal goals,
undermine the optimal use of national resources, threaten the stial system, damage
the fostering of state apparatus and clean and authoritative geardramd damage the
trustworthiness and authority of the nation environmental qulity.

Corruption by politicians always hides behind the cover of offipalicy that
inhibits the process of democratization. Political corruption is aneatiugublic trust for
private gain or related to the interests of perpetuating power.i§lise to a sense of
obligation to pay back to the party and its supporters who have seyvpdsition

themselves in the power elite.

C. Conclusion

Based on the given description, it is concluded that political corruian action
carried out by the political elite or government officialdled State that has an impact on
the political and economic situation of the State. This act is lystekied out by people
and or parties who have political positions or power. The politicabpton pattern may

take the form of abuse of authority, granting influence, lobbyingclement, vote buying,

32 Barda Nawawi AriefBunga Rampai Hukum Pidargalumni, 1992) 133.
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and election fraud. The legal consequences of political corruption in Isidoran be seen
from the achievement of legal effectiveness related to palitmauption. In fact, there
are former corruption convicts who repeat the political corruptionecsince they do not
receive any deterrent effect of law enforcement for palittorruption. In addition, there
remains a disharmony between the laws and regulations redgpetitical corruption. The
rampant political corruption practices result in violations of thmcgles of good
governance.

It is necessary to reinforce the laws, and regulations detatgolitical corruption
because the existing legal instruments regarding corruption areetnablg to provide a
deterrent effect for corruptors. Therefore, we need to consistemilement the principles

of good governance.
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This Sovereignty and liberalization are often
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differences in the interests of the two instruments.
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Investment,

A. Introduction

Today, in many developing countries, state sovereignty and libéi@tizan
investment is a subject of continuous debate. Stephen D. Krasner saiekefgnty in
developing countries is undermined, weakened, marginalized, or transnmyted
globalization.? Globalization is a product of liberalization, accelerating libeagibn in
trade including investment. The combination of the two forces gredilyences the

desire of the state to provide freedom of entry for foreign compatie right of

! Lecturer of Law and Sharia, State Islamic Univgrsdf Sultan Syarif Kasim Riau, e-mail:
m_darwis@uin-suska.ac.id

2 Stephen D. Krasner, ‘Globalization and SovereigimtyDavid A. Smith, Dorothy J. Solinger and
Steven C. Topik (edshtates and Sovereignty in the Global Econ@irst published, Routledge 1999) 34.
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establishment, and national treatment, as well as freedom fonattmal financial
transactions, deregulation, and privatizafion.

The main problem in developing countries is that they find it difficolike
investment laws that match the country's economic déte. country is confronted with
two alternative legal choices in setting investment regulatiéirst, the state allows
investment with the principle of liberalism; or Second, the std&icts investment to
protect state sovereignty. Indonesia as a developing country, exjegi¢he same thing
in investment law-making, which can be seen from the lawsuitithcial review of Law
Number 25 of 2007 concerning investment, before the Constitutional Tourt.

UUPM is the main investment regulation in Indonéslae Constitutional Court
decision examined several articles in the UUPM that were deresl to conflict with the
1945 Constitution. However, overall the UUPM was considered to béitotinsal. The
decision of the Constitutional Court needs to be evaluated to make pewj@rstand this
Court’s holding. The Constitutional Court's holding is limited to wheteing the UUPM
Articles’ constitutionality but does not examine their compatipilith other instruments.
This judicial review by the Constitutional Court is only based onrasnts presented by
the parties, witnesses, and judges' considerations on the implementationétdthe fi

For this reason, this study tries to provide a supplementary usigirsy of this
problem using the analysis of the Inclusive Legal Theory. Thisryhss a new legal
theory that uses several elements in analysing problems, apaovestment studies.
These include openness with nonlinearity, fairness, freedom,ioteigaspects,
international law studies, and is guided by the protection of marginal sbciety.

The research problem in this research is: What is the redevaf Inclusive Legal
Theory to analysis of the Constitutional Court's Decision Number 21-22/PUU-V/20077?

3 United Nations Conference on Trade and Developm@ivbalization and Liberalization:
Development in The Face of Two Powerful CurrgRsport of The Secretary-General of Unctad To The
Ninth Session of The Conference, 1996) 13.

4 Erman Rajagukguk, ‘Welfare State: Foreign Cap@ahtroversy’ paper presented Katitik Atas
Arah Kecenderungan Supremasi Hukum Paska 1998 iT dd@gan Moda(2008) 1.

5 Judicial Review of Law No 25 of 2007 on Investnietite Indonesian Constitution of 194%007)
21-22/PUU-V/2007 232.

5 Law No. 25 of 2007 on Investment.

7 Erman Rajagukguk, Loc. Cit., 1.

8 Ben Senang Galudjazhab Tamsis: Pemikiran Prof. Jawahir Thontowi, $H.D, tentang Hukum
Inklusif Berkeadilar(Pohon Cahaya 2016) Xix-xxii.
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B. Research Method

This study uses the concept of normative legal research waltatatory and
philosophical approach. This study was carried out by analysing UUid
Constitutional Court Decision Number 21-22/PUU-V/2007 concerning judia@aied of
UUPM. This study also uses a philosophical approach in exploring the remchs
decisions of the Constitutional Court with philosophical instruments yaorgblogy,

epistemology, and axiology of state sovereignty and investment.

C. Discussion and Result
The discussion in this study justifies the research methodology. stinly uses
conceptual analysis to answer this research question. This silidgddress several

issues, including:

1. The Inclusive Legal Theory

The inclusive legal theorwas established by Jawahir Thontowi. This theory intends
to fill the gap of the study of law from the perspective of probksnsolutions. The
Inclusive Legal Theory seeks to support the development of natiawaby critically
analysing legal norms that contain elements of injustice. Thistiog which originates
from legal positivism makes justice "impossible to be implenteote earth® Justice is
one of the objectives of the law, in addition to legal certainty afity wf the law, among
which objectives the purpose of justice is the most important of itiesks'® So far, legal
positivism has established axiology in legal certainty, by ohbsgr#ormal sources,
namely regulation$! Legal certainty cannot reflect justice in people's livesndteugh
justice is a necessity that never dies.

Legal positivism withius constitutuntakes law far away from the values of justice.
In Indonesia, there are three legal systems that apply, namelyWestern legal system,
the Islamic legal system, and the customary legal syStemfihis is a type of legal
pluralism, where every law has different characteristics bsittia same goals, which is
justice, certainty, and utility of law. The Inclusive Legal Theaycharacterized by

incorporation of the existing concept of legal pluralism.

9 Jawahir Thontowi, ‘Towards Equitable Legal Sciénspeech delivered at the Inauguration of
Professor Jawahir Thontowi, SH, Ph.D (Bureau ofd&taic and Student Affairs Ull, 2011) 5.

10 Muhammad Erwin,Filsafat Hukum; Refleksi Kritis Terhadap Hukum deinkum Indonesia:
dalam Dimensi Ide dan Aplika@PT RajaGrafindo Persada 2015) 290.

11 ShidartaHukum Penalaran dan Penalaran Huki@enta Publishing 2013) 200.

121bid 227.
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The Inclusive Legal Theory has a paradigm that deviates from uhent
established theory, however. The paradigm of the Inclusive Legaryrhe strongly
influenced by the critical legal studies by Talcott Parsons Rogstoe Pound. Talcott
Parsons states that law only functions as a means of sociallcd@alcott Parsons states,
“This is where law comes in from a sociological point of viewy la significant, above
all, as an institutional instrumentality of (social contrdP).”

Roscoe Pound states that the law controls change in societys (fae/tool of social
engineering)* Roscoe Pound articulates, “In such a conception of judicial decisiomtas pa
of a larger process of social engineering, in a sensedtegisknd judicial decision are put
on the same basis. Each is or may be creative. Each is and $&igogjdverned by
principles of social utility.®®

Based on the influence of this paradigm, the Inclusive Legal yhss®es that law
does not only function as a search for legal certainty solefyréayenting and controlling
members of society from actions that cause violations and cantesesolving disputes in
court but considers it as a legal justite.

The Inclusive Legal Theory aims to return the law to the origdealism of justice,
with five (5) frameworks, namely: non-linear, having long traditof freedom, having
religious values, national law is not independent but is subject toatitenal law and the
legal ideology, to protect those marginalized in sociéty.

In the early stages, the concept of the Inclusive Legal Jheas known as Fairness
Inclusive Legal Theory with five important characteristicsnaly: (i) The fairness under
the law must be integrated with ontology, epistemology, and pi@xiBairness under the
law must be of an inclusive character; (iii) Fairness undetativemust have equality in
differences in capacity; (iv) Fairness under the law Ish characterized by
transplantation; and (v) Fairness under the law must be in line speécial legal
conditions!®

The Inclusive Legal Theory analysis is grounded in two paralteis, inclusiveness

and fairness. Inclusiveness is derived from the English wordudive" which has the

B Talcott Parsons, ‘Law as an Intellectual Stepctiilel77)Sociological Inquiry 12.

¥ linus J. McManaman, ‘Social Engineering: The LeBallosophy of Roscoe Pound’ [1958}.
John's Law Revievi,6-17.

15 Roscoe Pound, ‘The Theory of Judicial Decisioh. A Theory of Judicial Decision for Today’
[1923] Harvard Law Review955.

16 Jawahir Thontowi, Loc. Cit., 6.

17 Ben Senang Galus, Loc. Cit., Xix-xxii.

18 Jawahir Thontowi, Loc. Cit., 32-33.
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meaning "included in it*® Inclusiveness is the antonym of exclusiveness, which means a
way of thinking, which is textbook thinking with legal studies basedexisting legal
norms (linear). The Inclusive Legal Theory is an empirical llsfady, which aims to
expand the object of legal studies. The law is not static, buthdgabtly corresponds to

the new era.

2. Liberalization versus Sovereignty

The debate between liberalization versus sovereignty beganeimetv era of
globalization. Globalization supports the growth of liberalization. falmation and
globalization are part of an economic reform program aimedhagdirsg new economic
directions. Liberalization aims to reduce and eliminate stat#r@ over economic
activity. Liberalization has two dimensions, internal and external libataliz?°

Globalization can thus be defined as “the intensification of worldvadeial
relations which link distant localities in such a way that ldagpenings are shaped by
events occurring many miles away and vice vet§&lobalization, according to Anthony
Giddens, has four dimensions. First is the world capitalist econdhey.second is the
nation-state system. If the nation-state is the main "astdhe global political order, the
corporation is the dominant agent in the world economy. The thitteisvorld military
order and the fourth is the global division of labour or international division of I&bour.

The dimensions of globalization provide an overview of globalization swgapbst
stakeholder from various backgrounds related to economic liberalizattban enterprise
given the role as an agent in the economic order.

Economic liberalization is derived from the preference of libeerhocracies®
Liberalism in the economic field is an understanding that is buih fthe concept of
individualism, market mechanisms, and a limited role of the $tdtee economic system
of Liberalism originated from the idea of Adam SmithAdam Smith opined that

economic activities are controlled by an “invisible hand.” Economiwigc is made

9 Ben Senang Galus, Loc. Cit., 484.

20 Inakshi Chaturvedi, ‘Globalization and Its Impam State Sovereignty’ [2012hternational
Political Science Association.

2! Anthony GiddensThe Consequences of Moderr(iolitiy Press 1991) 64.

22 |bid 70-71.

23Beth A. Simmons and Zachary Elkins, ‘The Globalma of Liberalization: Policy Diffusion in the
International Political Economy’ [200/merican Political Science Revie®89

24 Jonker Sihombingnvestasi Asing melalui Surat Utang Negara di Pagadal (PT Alumni 2008)
33.

25 Jonker Sihombing?eran dan Aspek Hukum dalam Pembangunan Eko(@mAlumni 2010) 47.
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autonomously by an individual for his own interests so that individuals@aridty must
catch up on their respective interests (self-interest). @¢oaomic planning is given to an
invisible mechanism, ultimately creating economic development {ieads to
equilibrium2°

Adam Smith's main idea about economics is the free marketiraoctrhis idea
wants restrictions on government interference in regulatadgetand is controlled by the
laws of supply and demardThe development of globalizatiiprovides fertile space
for liberalism and capitalism to develop in the world. Liberalisngrowing in line with
globalization to affect the global economic system. This influence is maykibe lgrowth
of free trade/free markets, respect for individual ownership, andlwwatkets dominated
by multinational companies.

The practice of investment is controlled by Liberalism, whickhes spearhead in
promoting Capitalismi® The economic system of capitalism wants the function of the state
to be limited. The state only functions as a night watchman. tHte Isas a function to
maintain and protect economic and social interests based on the printgdsed-faire’
Literally, this term means “let go, let go, the world will daoe to spin”. This slogan is
then interpreted as “let people do as they like without government intervetttion”.

The greatest influence of liberalization in economic politicgsigesistance to the
economic system of mercantilism. Mercantilism supports staigoeic regulations for
national interests. Economic mercantilism states that natamsats were the amount of
gold are owned by the state and the state must restrict irapdrincrease exports to
increase gold ownership.

The contradiction between liberalism and state sovereignty heighieriee era of
economic nationalism. Economic nationalism emphasized policy amamge that favour
national interests, including international trade arrangeniéfiitseoretically, this debate
is illustrated by Theodore H. Moran’s theory about the relationsatveen economic

26 |bid 50-51

2T H.S. KartadjoemenaGATT dan WTO Sistem, Forum dan Lembaga Internakidndidang
Perdagangan(Ul Press 2002) 24.

28 Sentosa Sembiringjukum InvestagiCV Nuansa Aulia 2010) 1.

2% |gn Gatot Saksondseadilan Ekonomi dan GlobalisaRumah Belajar Yabinkas 2008) 53.

30 Basu Swastha D.H. and Ibnu Sukotjo Wengantar Bisnis Moder(Liberty 2001) 8.

31 Jonker Sihombing, Op. Cit., 31.

32 Ridwan KhairandyJktikad Baik dalam Kontrak di Berbagai Sistem Huk(Fi Ull Press 2017)
42.

33 Kenneth J. Vandevelde, ‘Sustainable Liberalism tnedinternational Investment Regime’ [1998]
Michigan Journal of International LayB875.

341bid 378.
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development and FDI. Firsthe malign model of FDI and DevelopménSecond the
benign model of FDI and Developmeiit Mohammed Al Sewilem added in one
relationship model amtegrative schoot’ A similar opinion was conveyed by Charles
Hill, who was quoted by Taylor in giving a categorization of Pih&ory. Charles Hill
analyses these three theories in tertie ‘free market vietw(Classical Theory “the
radical view (Dependency Theoyyand ‘pragmatic-nationalisrh(Middle Path theory>®
The state has the absolute right to independence. It is statedotltatuntry can
interfere with the problems that happen in other countries, and no gasiratiowed to
make war with other countriéd Therefore, international law is based on the principle of
mutual territorial respect among nations, known as "sovereignty."r&égmgy in the
traditional conception is divided into several parts. First, intemargignty is the highest
sovereignty of the country, allowing it to regulate all people, éhgironment and
everything in it to implement the laws and regulations that Hsen made by the
government in the territo. Internal sovereignty makes the countrylegibus solutd?
Legibus solutuss derived from the Latin meaning "released from the laws'nothe
language defined asf the emperor or other designated person not bound by thé?law.’
Second, external sovereignty is the sovereignty of the state tnddets
independence from attacks from other countries. External sovereigrapsiiis the
absolute independence of one state as a whole with referencéisotbea states™?
External sovereignty begins with the concept of state freedomgiage in relations with
other countries without any control from the other country. This asyesovereignty
comes from the recognition of the independence of a country, ghenigdependent state

its reciprocal sovereignty. Essentially, a state must notféngein the affairs of other

35 Theodore H MoranForeign Direct Investment and Development; The NRmlicy Agenda for
Developing Countries and Economies in Transi{jmstitute for International Economics 1998) 19.

36 |bid 20.

3" Mohammed Al SewilemThe Legal Framework for Foreign Direct Investmantlie Kingdom of
Saudi Arabia: Theory and Practid&niversity of London 2012) 43.

38 J. Michael Taylor, 'The United States’ Prohibitimm Foreign Direct Investment in Cuba— Enough
Already' [2002]Law & Business Review of the Americh20.

39 Huala Adolf,Aspects of the State in International L&MW RajaGrafindo Persada 2002) 39.

40 Hufron and Syofyan Hadilmu Negara Kontemporer Telaah Teoritis Asal Mulajjuan dan
Fungsi Negara, Negara Hukum dan Negara DemokilzsksBang Grafika 2016) 112.

41 F, Isjwara,Pengantar llmu Politi{Putra A Bardin 1999) 108.

42 Bryan A. Garner. (edBlack's Law Dictionary9" Ed., Thomson Reuters 2009) 982.

43 Nkambo Mugerwa, ‘Subjects of International Law’ Max Sorensen (ed)Manual of Public
International Law (Palgrave Macmillan 1968) 253; C. F. Strorigodern Political Constitution an
Introduction to the Comparative Study of Their Higtand Existing Forn{1% Ed., The English Language
Book Society and Sidgwick & Jackson Limited 1966) 8
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countries. The state has jurisdiction over the territory exclysivel the form of
independence and sovereignty but remains charged with an obligation rtwatioteal
agreements if the country agrees so that the state is bound anits stddumtarily to the
agreement?

Third, territorial sovereignty has two aspects. The first aspect is positreeesgnty,
means that sovereignty is exclusively sovereign rights, andtabe lsas the sovereign
right to exploit and explore its territory. The second aspect gative sovereignty.
Negative sovereignty is the obligation of the state not to imeerigth and respect the
rights of other countries in carrying out governmental activities independently

Dusan Pavlovic divides sovereignty theory into two theories. Thetliiestry is the
classical theory of sovereignty. The classical theory viewsrsmgyrgy as unlimited power.
The classical view judges that there are three main elerésvereignty, namely the
element of unlimited power, the element of a sovereign is powesotnee of all rights,
and the king is the only authority element as the keeper of sgnireThe second is the
constitutional theory about sovereignty. The constitutional theorysvigavereignty as
something which is final but must be limited in accordance with the constittion.

The sovereignty of a country is not absolute but is limited witpesto the
sovereignty of other countries. International law states thé# sbvereignty is relativé.
International law considers that the sovereignty of the state follstv and respect
international law, including respecting the sovereignty andtdeal integrity of other
countries. A contrary opinion was espoused by Hata, regarding teeereoa of state
sovereignty in international law that there was no higher power tiharstate. This
concept explains that the independence of the state to act cannlahiteel by
international law2

Today, Sovereignty theory remains debatable, even where coungietim good
relationships with one anoth&The debate about sovereignty has been influenced by

globalization which created world integration physically and makividual countries

44 Jawahir Thontowi and Pronoto Iskanddukum Internasional KontemporéPT Refika Aditama,
2006) 173.

45 Huala Adolf,Op. Cit., 114.

46 Dusan PavlovicRousseau's Theory of Sovereig(®entral European University 1997) 5-6.

47 Suryo Sakti HadiwijyoAspek Hukum Wilayah Negara IndoneBraha llmu 2012) 103.

48 Hata,Hukum Ekonomi Internasional IMF World Bank W{%&tara Press 2016) 192.

4% Nandang SutrisndJsing World Trade Law to Promote the Interests &fl@l South: A Study on
the Effectiveness of Special & Differential Treatisetranslation by Susi FauziaRemajuan Kepentingan
Negara-Negara Berkembang dalam Sistem WTO: Stadi kliekanisme Perlakukan Khusus dan Berbeda
dengan Referensi terhadap Indone@iae Institute for Migrant Rights Press 2012) xvii.
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only small parts of the global world. Globalization transcends diatendaries both
ideologically and politically due to advances in technology and comuatior¢ and
transportation, including the international trade system. Globalizatsnohe goal in
international trade, namely: organizing nations for a common goal, removing &aiged
to facilitate the movement of trade products both in the form oflgg@nd services,
investment, currency, and informatieh.

James Bryce denies the existence of sovereignty theory. iHeth&a theory of
sovereignty is a "dusty desert of abstractichSbvereignty theory is stated as a fictional
and imaginary theory. Therefore, sovereignty theory is conside@hgerous concept,
giving rise to mere power-based governance, and sovereignty tisearparrier to the
growth of international trad®.

3. Meeting Point Between Liberalization and State Sovereignty:nhplication of The
Constitutional Court Decision Number 21-22/PUU-V/2007

The Constitutional Court Decision Number 21-22 / PUU-V / 2007 concerning
judicial review of UUPM has tested the existence of UUPMview of the 1945
constitution. UUPM can be cancelled under the principle that a loexel llegal
regulation is void if in conflict with a higher level legistat (lex superiori derogat legi
inferiori).>3 The registration of this judicial review generally was basedhe allegations
that the UUPM is more applicable to the principle of liberélra than to state
sovereignty.

The Constitutional Court began legal considerations by explainingtdrpretation
of Article 33 of the 1945 Constitution, which became a key articlaé implementation
of the national economy and social welfare, including foreign invedtmelndonesia.
Article 33 must be read in its entirety. Understanding of tttisl@ must be based on the
spirit that the 1945 Constitution is a living constitution. The uskigibrical context in
understanding this article is needed but does not stop at histaital ¥ore importantly,
it aims to find the purpose behind article 33, so that textual ietatpn is supported by
the contextual interpretation to understand articlé*33.

50 Bernhard LimbongEkonomi Kerakyatan dan Nasionalisme Ekondktargaretha Pustaka 2013)
151.

51 Viscount James Bryc&tudies in History and Jurisprudeng@xford University Press 1901) 504.

52F, Isjwara, Op. Cit 106.

53 Yuliandri. Asas-Asas Pembentukan Peraturan Perundang-Undarygag Baik (RajaGrafindo
Persada 2010) 50.

54 Judicial Review of Law No 25 of 2007 on Investnietite Indonesian Constitution of 194%007)
21-22/PUU-V/2007 213.
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This consideration shows the attitude of the Constitutional Coudpipast of broad
statutory interpretation, namely: the purposes of the law inutueef (prescriptive). The
non-linear element used by the Constitutional Court justices iniritespretation, by
offering interpretations that are not only textual but contextOg@len thought of its
implementation is required to make these decisions more meaningful anchéuspitit of
justice.

Article 33 has the ultimate goal of creating the gregiestperity of the people. The
phrase "the greatest prosperity of the people,” in Article 33 ti® U945 must be
understood, not only in physical context, but also in the dignity of thennsd that it is
able to stand in line with other nations and able to become the autimothgir own
country®® Therefore, the state as the holder of the right to control theistabt meant to
be owned by the state itself but is bound to the purpose in givingdghgtto be used for
the greatest prosperity of the people.

The principle of economic democracy in Article 33 which covers theiptes of
togetherness, fairness of efficiency, sustainability, environri@mtaindependence, and
the balance of progress and national economic unity must also bpretedr as an
economic democracy that continues to change and develop so that econooicady
must not only be bound at a certain time. This interpretation wad by the
Constitutional Court in interpreting the articles in the UUPM.

In general, decisions regarding state sovereignty are interpnetadlyy so long as
the government is still in control of investment. This statenseptroven by regulation,
among others, first, "by still taking into account national intefeatsd second, the state
statement determines what is permissible, and not merelyithef the capital owner.
Third, there are a number of obligations and responsibilities imposiedastiors. Fourth,
there is a provision that the Government can stop or cancel thigngrand extension of
land rights. Fifth, there are provisions in which the Government, basetie law, is
possible to carry out acts of nationalization or expropriation of ohwiperghts. Sixth,
there is a provision that the Government can terminate the agmeem contract of
cooperation. This is the standard of state sovereignty explained bgriegtutional court

in its decision.

%5 |bid 274.
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The problems of liberalization and state sovereignty raised inQarsstitutional
Court decision include equalizing FDI and Domestic Direct Investni@DI).%® This
regulation is alleged to contain elements of liberalism that esigghthe principle of non-
discrimination between FDI and DDI. This equal position, however, isamgnto state
sovereignty. Legal considerations related to this equality actiencamsidered by the
Constitutional Court not to contradict the UUD 1945 due to several redsiosis.the
principle of accountability. This principle that orders companies to be aatderfior their
business activities, encapsulated in the phrase "keep in mind natmewdsts,” the
existence of closed or open business field instruments with regutenobligations and
responsibilities of the company, and stopping or cancelling the giraights to land, and
supported by the principles of economic democracy as a formatd ebligation to
provide protection for people's rightsAdditionally, the Court invoked the principle of
equality in business and the principle of economic democéfaElis is the contextual
interpretation applied by the Constitutional Court, interpreting say@seiby not being
bound in one legal term, but must be considered in its entirety.

Secondthe Court considered the freedom to transfer as%#ts, right to transfer,
and repatriation of assets in foreign currentféhese privileges will provide uncertainty
in guarantee of employment and continuation of the bustdsse Constitutional Court
believes that protection of human rights is absolutely necesdaeystdite cannot prohibit
the ownership of one's assets, including legal entities. Otleervisvill conflict with
human rights. This provision is controlled by the obligation to reportf@fidthe state's
rights to taxes and royalties, the implementation of lawsgtaect creditors' rights, and
the implementation of laws to avoid state losses.

Third, all types of businesses are expo¥edUPM is deemed to have the spirit of
openness. Thus after that state has made exceptions, the stalerspolaite, and start to
establish businessé$. The Constitutional Court held that there is no problem of

56 Law No 25 of 2007 on Investment, art. 4 (2).

57 Judicial Review of Law No 25 of 2007 on Investnietite Indonesian Constitution of 194%007)
21-22/PUU-V/2007 219-220.
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5% Law Number 25 of 2007 on Investment, art. 8 (1).
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unconstitutionality in the formulation of norms for opening business fie@t®use the
term “controlled by the state” does not always mean “owned bgt#ie”. An important
issue in this problem is the principle of “openness of the business”"sd he government
requires a lot of legislation to cover certain business fieldadimyg its arrangements in
the DNI. Similarly, if the closed principle is prioritized, thevgrnment needs a lot of
rules to open its markets. The essence of this problem is the meuohaf government
oversight of investment. With the open principle, the government doesooas bn
supervising investments made, but with the principle of “closure”, ilit wake the
government focus more on regulations that opening its markets tonfanegstment. This
regulation of openness and closure also has an impact on stategsilyexe stated in the
Constitution of 1945, even though the Constitutional Court states that it is not.

Fourth, the Court considers the facilitation of FEi.The state should provide
convenience to the people who are engaged in the real sector whawathe social
economy. The state must provide protection for the rights of mamgdagroups$® The
Court argued that the arguments given did not show evidence that thesecootd cause
a loss of protection for marginal communities, But the argumevs gnly statements or
assumptions. Even though other articles support the protection of the ghepourt
stated that this article was not in conflict with the Constitution of 1945.

The provision of facilities created by the government aimsattoact a lot of
investment into this country. Provision of facilities is consideradawable because it will
get multiple advantages. The provision of facilities should notimdita the spirit of
competing in a healthy manner of creating a dignified business.skRrowf facilities is
reasonably considered good if it does not exceed and damage the prindiplengiss
competition. Even though it does not contradict the Constitution of 1945, the pnoefsi
facilities made by the government on investment should not hurtehege of the people
who should obtain and need these facilities. The principle of protectianaafinal
communities must be a record in the provision of facilities to investors.

Fifth, ease of service for land rigftsProvision of land rights is longer than the

UUPA, with a statement “extended at once.” This will eliménpéople's rights to larkd.

84 Law No. 25 of 2007 on Investment, art. 18.

85 Judicial Review of Law No 25 of 2007 on Investnietite Indonesian Constitution of 194%007)
21-22/PUU-V/2007 245.
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The Constitutional Court believes that the use of the phrase “extahdede” is of value

contrary to the Constitution of 1945. This principle must be determinéuebyovernment

in implementing investment, since giving facilities that edcthee fairness will result in

the loss of state sovereignty.

4. Relevance of the Inclusive Legal Theory in the ConstitutionaCourt's Decision
Number 21-22/PUU-V/2007

The Constitutional Court's decision can be analysed based on thenslemé¢he
Inclusive Legal Theory. The explanation of the relevance of thasida with the
elements can be explained as follows.

Based on the non-linear principle, the Constitutional Court has adjutitate
judicial review law of 25 of 2007 using open and comprehensive legal obsesvathis
can be seen from the commitment in the decision which statedtthal use the
interpretation of the constitution not only in a textual manner kad &l a contextual
manner so that the constitution stay “alive.” The Constitutional Gmironly conducts
hearings by listening to the arguments of the Petitioners, testaéements submitted by
the Petitioners, statements of legislators, expert statersgisitted by the Government,
but this Statement is then returned to the question of interpretdtibie basic principles
of the economic system adopted by The Constitution of 1945, as itspbagisions are
regulated in Article 33 of the Constitution of 1945. Principles ardin@ with long
tradition of freedom. This principle emphasizes justice in thissaer The Constitutional
Court has fulfilled the obligation to listen to the arguments statements of the parties
carefully, even the trial trip is considered to be long enough gattibadebates of the
parties are facilitated by the Court properly. The principleredigious values. This
principle reflects the values adopted by the Indonesian people. Inrulmg, the
Constitutional Court multiplies the living law that lives in sogiets one source of
unwritten law.

National law principle is not independent but is subject to intemaltilaw. This
decision is closely related to the agreement made by the Indore=ople with the GATT
agreement. The Constitutional Court still respects the agréemis decision. The legal
ideology principles to protect marginal society. The Constituti@ualrt does not direct
protection on one party but protects all parties, especially theegpebphdonesia. This
protection is given in the form of actual decision making.
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Related to the implementation of decision making or procedural lawlettision of
the Constitutional Court is considered still relevant or in lintlh he Inclusive Legal
Theory. However, in this study related to decision material, tineiple of the Inclusive
Legal Theory was used in decision making. It is seen thataigtitutional court ignore
the problem of the impact caused by capital liberalization. T¥psda escapes the ruling
of decisions in the constitutional court ruling. Even though this aspegtp@rtant to
explore by the Constitutional Court, the Constitutional Court should optistmatters of
dialectics and logic alone but must explore the real valuesotiwatr in society, even
though it is casuistic and has no broad impact. The principle ohthesive Legal Theory
is to explore the truth and real justice so that legal problemsbe found in long-term

solutions.

D. Conclusion

Based on the formulation of the problem, this study concludes thatottféct
between liberalization and sovereignty in Investment Law dgkd by the Constitutional
Court by giving a ruling that state sovereignty is still mamgdi This decision provides
for the preservation of state sovereignty with some supporting elerstpulated in this
law.

The decision of the constitutional court in the views of the incluggallltheory is
still relevant to the elements of the inclusive legal theorys Thn be seen from the legal
procedures used by the judge in giving decisions. However, dénerether elements that
have not been applied by the judge in considering the impact of foreign investment. Judges
are still passive, making this ruling have some problems in a dgéatl ® create legal
justice.

It is suggested that the Inclusive Legal Theory give prddiwprovements to be
used by legal development actors in practical areas, such as jladggss or other law
enforcers. It also needs theoretical improvement through the studgabfphilosophy by

academics to make a better Indonesian legal condition.
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A. Introduction

Economic growth is compatible with community development. One important aspect

of the economy is contract. Contract law constantly develops aldhdghe rapid pace of
science and technology. As a result, agreements are requiredognize technological
advances and globalization, leading to a term better known as a busimésst In
currently developing business law theory, contractual relations lsaveral terms
classifying the types of contracts. Two of these types of adatae frequently used in
everyday life, namely commercial contracts and consumer contracts.

A commercial contract is an agreement with commercial purpeseeen business

entities. Commercial contracts emphasize the creation mutedlgficial ventures based

1L ecturer of Institut Agama Islam Negeri Sultan Ar@airontalo, e-mail: retna.gumanti@gmail.com

2In general, business contracts originate from aengit to bridge differences in interests, Agus
Yudha HernokoHukum Perjanjian (Asas Proporsionalitas dalam kaektkomersialKencana 2010) 1.

3lbid 34.
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on agreement and respect for the continuity of a business, follo@ngles of applicable
contract law rather than imposing the will of othirs.

On the other hand, consumer contracts are those made between a laundityeasd
an individual, where the parties have unequal bargaining power. Onenpaythave a
stronger bargaining position, usually the business actor (either duee tmdstery of
capital/funds, technology or skills or the seller), while the indiviqaaaty may have a
weaker bargaining position. Thus, the party with the weaker bargainingopositist
simply accept all contract provisions, lacking any meaningfutredteres. Thus, there are
only two alternatives for the parties who have a weaker bangapuosition, to accept or
reject an agreement (take it or leave it). The imbalancedigro$n consumer contracts
can be seen in the standard clauses, which contain biased tené@heiss.standards of
consumer contracts are often seen in Banking Agreements, FinaGongpany
Agreements, and Insurance Agreeménts.

Research into this problem is based on some underlying reastms wérmative
basis, philosophical basis, and empirical basis, as follows.

The normative basis this paper is that contract law in Indonesia is regulatelein t
Civil Code (KUHPer) Burgelijke WetboeKB.W.) of the third volume, which is about
Engagement. This third volume explains that an agreement must adhere to Isevera
principles, including: the principle of freedom to enter into an agee¢ (partij
autonomy), the principle of mutual consent (conformity of the will) pitveciple of habit,
the principle of binding force, the principle of equality of lake principle of balance, the
principle of public interest, the principle of good intention, the moral iplecthe
principle of obedience, the principle of protection for the weak, theciple of
proportionality, and the principle of an open syste®f the several principles for a
standard agreement, one is of the most well-known principles, naheelgrinciple of
freedom of contract, as a universal principle used in almost all countries’today.

4Marsella Tridarani, ‘Perbedaan Antara Kontrak Kosr@rdan Kontrak Konsumen’ (Bacheor thesis,
Universitas Airlangga 2018) 2.

SJonneri Bukitet.al, ‘Eksistensi Asas keseimbangan pada kontrak koesuda Indonesia’ (2018)
14(28) DIH Jurnal llmu Hukum 25.

5Marsella Tridarani (n.4) 3.

'Ridwan KhairandyHukum Kontrak Indonesia Dalam Perspektif PerbandingBagian Pertama)
(Ul Press 2013) 12.

8lbid 86.

°Agus Yudha Hernok¢n.2)105.
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The legislation actually has established legal rules thataimalance the rights and
obligations of the parties in doing business. Some examples of dysdaules are Law
Number 5 of 1999 concerning Antitrust and Unfair Competition, Law Numlaoéri®99
concerning Consumer Protection, and oth®isis hoped that this legislative product can
become a legal instrument to prevent monopolistic practices and unfainess
competition and protect consumers from the ill will of producers aadets alike.
However, in Indonesia, these laws are considered to be less ablgna and prevent the
negative side of business activities. The inability of the law ¢wgnt harmful business
practices mostly leads to countless businesspeople and consumenewiai@ized by
fraudulent business behavior.

The second basis is the philosophical hagisch refers to Pancasila in this context.
Pancasila is the founding principle of the state, which isnge@ in some stages to
represent the whole elements of the state. These elementméamed in the Preamble to
the 1945 Constitution (UUD 45) paragraph IV. This framework shows thataBita is
essentially the philosophical basis for the state and the order of Indonesian law.

This concept can be specified as follows: (a) Pancasila ighilesophical basis of
the state (the spiritual principle of the state), philosophyfef (b) The Indonesian state
was founded on this basis with the principle of state politicsefstad) in the form of a
republic with people’s sovereignty; (c) both become the basis oitpkernentation of
Indonesian national independence, namely the implementation and admtnomsbfathe
state as stated in Indonesia's positive laws as stipulategtieirconstitution of the
Indonesian state; (d) the government structure and all other rekemiepositive legal
regulations that apply for all the people of Indonesia in a fab@ked unity are based on
the constitution; (e) the whole elements as mentioned above afreefachievement of a
common goal, namely collective happiness, both physically andusfly. Thus, all
aspects of the administration of the state are encompassed andeziripthe spiritual

principle of Pancasila. In this sense, Pancasila is positiondt aspiritual principle and

10 Jonneri Bukitet.al. (n.5) 25.
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the basic philosophy of the Indonesian statln addition, Pancasila is also set as a
fundamental norm of the country, which is the highest legal A&rm.

Apart from being a spiritual principle, the five precepts ofdaaia in their position
as the legal ideals of the Indonesian people in social lifgmand state are the guiding
light providing guidance and guideline in all walks of life. Affirmatively, tiggye content
to each statutory regulation, and negatively, limiting the covesagfge contents of laws
and regulations. The content of the laws and regulations of thepfsebeth individually
and together, both single and in pairs is a general legal pridéilah this description, it
is clear that the Pancasila is the State’s Fundamentah Ketaatsfundamentalnorm) and
at the same time a legal ideal, which is the basis and sandcguidance for the Body of
the 1945 Constitution (UUD 45) and the Basic Rules of the Statea@tergsnorm) and
regulations for other legislatiofi.

Secondly, the KUHPer / B.W. is the basis for judges in Indonesladide civil cases.
It is also used by various groups as a basis for canduletgal transactions. B.W. in the
Netherlands, based on the principle of concordance, is appliedropean groups in the
territory of Indonesia. Then B.W that is adopted as KUHPer apmidket Indonesian
people based on Atrticle Il of the Transitional Provisions of the 194fstihation which
stipulates that "All existing regulations up to the time of iraeence of Indonesia

remained in effect as long as no new provisions were made according to thisittonsti

Hsulistiowati, Nurhasan Ismail, Penormaan Asas-Asas Hukum ParcgBillam Kegiatan Usaha
Koperasi dan Perseroan Terbata@adjah Mada University Press 2018) 8. See alsdikD8etiawan Nur
Heriyanto, ‘Contracting Out Public Services to NG@actices in Asian Countries’ (2016) 1 (1) Public
Goods and Governance 30, 36.

In the system of legal norms of the Republic ofdnesia, legal norms apply to a multilevel and
tiered system as well as in groups. In this wapoem is always applicable, sourced, and based en ev
higher norms, thus so on until it reaches a basicrof the state (staatsfundamentalnorm) of theuBkp
of Indonesia, namely Pancasila. Maria Farida Ind8aeprapto)imu Perundang-undangan (dasar-dasar
dan pembentukanny&) 1" Edin, Kanisius 2006) 39.

According to Sudjito Atmoredjo, Pancasila iPhilosophisce Grondslagnd has a special position in
the life of the state and law of the Indonesianiomats its core or spirit. The Preamble of the 1945
Constitution as &Staat fundamental norrhas the essence and position that is permanenhgsand
unchanging, attached to the survival of the stte, in the orderly hierarchy of Indonesian lawislat the
highest position and a source of law for articleghie Constitution as well as other laws and regria.
Sudjito Atmoredjo,Jdeologi Hukum Indonesia Kajian tentang Pancasiddath perspektif ilmu hukum dan
Dasar NegaraLingkar media 2016) 15.

BThe supremacy of the Pancasila in the legal systamagain found in Law No. 10 of 2004 on the
Formation of Legislation. Article 2 of this Act #&& "Pancasila is the source of all sources of $aa". The
law was later replaced by Law No. 12 of 2011, whiegulates similar things. Article 2 confirms thearse
thing as in Law No. 10 of 2004 that Pancasila esgburce of all sources of state law. Thus, Palacessihe
supreme norm in the Indonesian state legal systeking it as a view of life, awareness and legahlisle
and moral ideals legally legitimized. Fais Yonas'@BdPancasila sebagai sumber hukum dalam sistem
Hukum Nasional’ (2018) 15 (1) Jurnal Konstitusi 36

¥Maria Farida Indrati Soeprapto (n.11) 39.
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Indonesia has yet to have a governing contract law, and thus untilndowelsian
contract law is still guided by the KUHPer / B.W., which is enordividualistic in nature
and is in contrast to Indonesia’s more communal characteristi¢tee INetherlands, the
B.W., was amended in 1992 to Nieuw Burgelijke wetboek (N.B.W.). Idedfy,
formation of a law, including contract law, must be in accordanttethe characteristics
and view of Indonesia’s national law and also not in conflict wighvillues contained in
the state philosophy of Pancasila. As philosophical-ideological foondator realizing
the ideals of the state, law must follow both in the purpose of thditctiosalism
principle as a formal legal state, as well as the four sdefktatehood contained in the
Preamble of the 1945 Constitution, namely: protecting the whole natiothanghole
elements of Indonesia; promoting public welfare; enriching the difethe nation;
participating in maintaining the world order based on eternal peace and soiwal just

The empirical basis. This study proposes that the implementatioantfact law,
especially consumer contracts in Indonesia, only meets the elefrlegal certainty, and
do not meet the elements of justice and societal benefits. STbiscause the principle of
freedom of contract dominates consumer contracts, which allowdeégalysubject to do
anything" as long as it fulfils the elements of ability,esgnent, certainty of the object of
the agreement, and legality (article 1320 of the Indonesian Crimiodé)C does not
contain elements of coercion, fraud, and negligence (article 1321 K)JHiPd contains
good faith (Article 1338 Civil Code). Unfortunately, despite thealategality, many
contracts entered into by private companies and state-owned comaetoiaiy result in
people being discriminated against by containing high intereseitiif collateral, and
other regulation$®

To achieve certainty, fairness and most importantly, to achievad bEmefits in

consumer contracts, we cannot complete this by principles that mn8weecriticism on

51t is possible to observe the imbalance in comtfeam several contract models, especially the
standard consumer contracts, which include clausésbiased contents. In the practice of lendingha
banking environment, for example, there is a claageiring customers to comply with all bank instians
and regulations, both existing and to be regul&tst, or clauses that free banks from customeseloas a
result of bank actions. Agus Yudha Hernoksas Proporsionalitas sebagai landasan pertukarak tan
kewajiban para pihak dalam kontrak komergiahksBang Mediatama, 2008) 3.

Also see examples of standard contract clausedthden the buyer or lease purchase. For example,
there is a clause containing the payment obligationfull and immediately if the buyer of the ledsen
arrears of two consecutive payments, Sri Gambiralfiélatta,Beli sewa sebagai perjanjian tak bernama:
Pandangan Masyarakat dan sikap Mahkamah Agung lesiaifAlumni Bandung, 2000) and Abdul Kadir
MuhammadpPerjanjian Baku dalam Praktik Perusahaan Perdagan@aitra Aditya Bakti, 1992) 12-17.
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the principle of freedom of contract, namely the principle of Gadtth 1° the principle of
proportionality!” and the principle of Baland&This is because after all, the powerful
large enterprises that dominate the state economy will hawgeriar position to an
economically disadvantaged community, and the principles governingraanaent do
not adequately accommodate consumer rights based on Pancasila.oréheitefis
necessary to conduct a study to conceptualize consumer contrextenesia in an effort

to fulfil consumer rights based on the Pancasila philosophy.

To analyse and solve the problems in the central issue mentioned dfisve, t

research formulates the problem in the question of “How to Reconocapsu@er

Contracts in the Perspective of Pancasila Philosophy.”

B. Research Method

The paradign® used in this study is the Panca&llparadigm. This paradigm is
selected to determine the extent to which research paysi@ttéo the historical, socio-
cultural, economic and political contexts in consumer contracts, irdetwenalyse

consumer contracts from the perspective of the Pancasila Philosdpiey basic

8Although good faith is an important principle innt@act law in various legal systems, the principle
of good faith still raises a number of problemse3é problems are related to the unclear meaninggpad
faith leading to various notions of good faith witlifferent interpretations according to time, plaeed
person. Additionally, there is no single meaningyobd faith. In practice, there are also issuesrayifrom
benchmarks and good faith functions that is baseckmn the attitudes or views of judges that deiteztha
case on a case-by-case basis, Ridwan Khairdktikad Baik Dalam Kontrak di Berbagai Sistem Hukum
(Ul Press, 2017) 126.

17 The Proportionality Principle opens the opportyfior imbalance but with the condition that the
fair exchange of achievements takes place in aafadr proportional manner. The example of profitrisiza
in a franchise agreement (70:30) is mathematiaallyalanced, but can be accepted as a proportiesalt.r
However, the proportionality principle is used inmumercial contracts and it is ineffectively used in
consumer contracts because the parties in a comstongact position is not equal, Agus Yudha Hemok
Hukum Perjanjian(n.2) 324.

8 The principle of balance is a state of burdenislgasn both sides to make it in a balanced stéte. |
an agreement raises an unbalanced situation anditioon the imbalance must be assessed from the
perspective of three aspects of the agreement, Ipathe act, the contents of the agreement, and its
implementation. Herlien BudionoAsas Keseimbangan bagi Hukum Perjanjian Indonesiak(m
Perjanjian Berlandaskan Asas-asas Wigati Indoneitra Aditya Bakti, 2015) 551-552.

°The paradigm according to Heddy Srhi Ahimsa caddfined as a set of concepts that relate to one
another logically forming a framework of thoughathHunctions to understand, interpret and explam t
reality and / or the problem at hand. Syamsutlinu Hukum ProfetiKPusat Studi Hukum (PSH) FH Ul
Press, 2013) 29.

20According to Sudjito Atmoredjo “Pancasila paradigen a science category that is uniquely
Indonesian, but objective-universal. The Pancamiladigm of science has unique characteristicsactex,
nature, and foundations. Its specialty lies in dimaensions of its philosophical foundation, bothabogy,
epistemology and teleology or its axiology”, in Kirraisal Sulaiman, ‘Political Law Testing Regional
Regulations by the Supreme Court and the Governfest Amendment to the 1945 Constitution of the
Republic of Indonesia’ (DPhill Dissertation,Univiées Islam Indonesia 2016) 177.
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assumptioft' of the studied reality (ontological aspeéfsj this research is that consumer

contracts should accord with religious values, human nature valuesyathe of

Indonesian unity and diversity, democratic values and the valwstafg in relation to the

Indonesian people.

To gain the correct knowledge of the situation (epistemologicatctsp® the
researcher, as an academic and legal practitioner collenttcha@ommodated written
regulations and customary law and studied the legal principles negatte currently
applicable legal agreement and legal contract.

In the context of legal studies, this research belongs to théidradf doctrinat*
legal studies. The object of this research is the legal prinaipigdated in the Penal Code
as well as the principles that arise in customary law gavgr agreements, and
philosophical matters that underlie the concept of communal helpas@erment to pre-
existing principles.

This research uses two following approaches:

a. The philosophical approach, which examines in depth the values and habies of
Indonesian people to investigate and comprehensively explain the reggadale
underlying the formulation of Pancasila in an effort to meet peoplelfare based on
the values contained in Pancasila; and

b. The conceptual approach, which systematically and comprehensivelybdssthe
opinions of experts in the field of Agreement Law, which is exjgetdagive birth to a
new concept of agreement, especially in consumer contracts.

The primary data in doctrinal law research is secondary legtdrials. Secondary

legal materials in normative legal research consists of:

21Basic assumptions are views about a thing (canbpects, science, goals of a discipline, etc.) that
have been accepted. This view is the starting pmiftasis for efforts to understand and answeroalpm
because it is considered true or believed to be ffhese assumptions can arise from: (a) philosaphnd
reflective reflections; (b) sophisticated empiricgilidies; (c) careful observation. Heddy Shri Atams
Paradigma Profetik Islam Epistemologi, Etos, danrfdldUGM Press, 2017) 25.

22 Legal science must have an ontological basisedime cannot be separated from religious values,
human nature values, the value of Indonesian wmty diversity, the value of democracy and the value
justice in relation to the community and the Indgiaas. Syamsudin. (n.19) 2377.

23Epistemological aspects concern with the naturethef source of knowledge, the truth of
knowledge, and the way to get knowledge. Syams{idir®) 238.

24 Pieter Marzuki said that normative or doctrinadaarch is a process of finding a rule of law, as
well as legal doctrines to answer a problem. Hlisut what is done to produce new arguments, e oni
concepts as a prescription in solving the probldmhand. Mukti Fajar, Yulianto Achmadualisme
Penelitian Hukum Normative & Empir(@® edn, Student Library 2017) 34.
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a. Primary Legal Materials are legal materials that Hasding power, including
Pancasila; Basic norms and rules, the Preamble of the 1945 CamstitBasic
Regulations including the body of the 1945 Constitution; Legislation; Ufieddegal
materials such as customary law, Jurisprudence, Treatied;matgxials which are the
legacy of the colonizers, such as the Penal Code.

b. Secondary Legal Materials provide an explanation of primary legéérials such as:
academic texts; Bills; legal expert research results; and others.

c. Tertiary Legal Materials provide an explanation of primary llegeterials and
secondary legal materials such as: dictionaries; encyclopediagthers. Dictionaries
that are often referenced by legal researchers, includingugaBesar Bahasa
Indonesia; Kamus Bahasa Inggris; and Black’s Law Dictionary.

The collection of legal materials was compiled by doing docuangrgtudies or
literature studies. Documentary study techniques were daoig by conducting an
inventory of all legal rules relating to consumer contracts awedain various existing
legal products, books, research reports, theses, dissertations, custocharther social
laws, legal documents such as legal treatises, draft #aademic texts, scientific journals
of law, mass media and online media (internet), which are dinegdtljed to the problem
to answer in this study.

This doctrinal legal research used qualitative analysis, whiah analysis that does
not rely on numerical data, but rather a narrative description dinihiegs, and therefore
it concerns the quality of the data and not the quafttiata analysis techniques in this
study include:

a. The analysis technique using the means of deductive logical thinkinigh is a
process of analysis that starts from general statemertsdiace specific statements
with acceptable reasoning.

b. Analytical techniques based on descriptive qualities by clasgiffcomparing, and
linking legal materials regarding the concept of consumer cdsit@the philosophical
values of Pancasila, which are in line with state goals. Tisisareh is essentially
formulated to find solutions related to problems arising in consumetracts, as
explained in the research background, to build a new theory of consumeactontr

based on the philosophical perspective of Pancasila.

25 Mukti Fajar, Yulianto Achmad (n.24) 19.
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C. Reconceptualizing Consumer Contracts in the Philosophical Perspective of

P

ancasila

1. General Review of Consumer Contracts

Consumer contracts are any contracts that are characteryzetebfollowing

elements®

a.
b.

The parties are consumers and business entities (business actors);

In terms of bargaining position, the relationship between the twepas a top-
down relationship where the consumer has an inferior position to the $siaicter
(subordinate).

. The form is standard (standard contract)

. In many standard consumer contract models, there is no negotiateeehethe

parties;

It is an adhesion contract (made by one of the parties, ggnargitoducer or

business actor), and the consumer must “take it or leave it”;

Standard contract products are generally made in large quantities (f)assive

There is an exoneration clause or an exemption clause; and

. There is some regulatory intervention by certain authoritiesaimatto provide
legal protection for consumers, by enforcing mandatory rules.

Consumer contracts are often opposed to commercial contracthdbeat the

following element<’

a.
b.

Both parties are generally oriented towards a "profit motive";

Contractual relations between the parties are considered equédrmedahin terms

of bargaining position;

Acceptance of the terms and conditions in the contract can be atedaby the

parties, or by other forms agreed upon;

. The business character (mutual benefit) is more prominent: tiaege of rights
and obligations is not seen from the context of mathematical lealdot in the
process and results; a fair and proportional exchange of rights and obligations;

. It is not a consumer contract, meaning that one of the parties & "end user" or

the last user of the product; and

If in a consumer contract there is an intervention of certain atidsoaimed at

providing legal protection for consumers, in a commercial contnatite case of

an regulatory intervention it is more intended to provide a legak Hasithe
creation of fair “rules of the game” between or among the parties.

Therefore, to group the types of contracts into the categofiesommercial

contracts or consumer contracts, we should not only look at the tileeo€ontract

(heading) but examine the substance of rights and obligations exchaydglee parties.

26Agus Yudha Hernokd;lukum Perjanjiar(n.2) 34.
Zllbid 35.
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The following are examples of consumer contracts which are efifieted from
commercial contract®

a. The sale and purchase contract of fuel oil (BBM) between theS@dion (SPBU)
with consumers is an example of a consumer contract, but the ataritiauying
and selling fuel oil between PT Pertamina with a gas statiowithr PT PLN
(Persero) is not a consumer contract but a commercial contract;

b. The contract of buying and selling electricity between P.T. Bht customers in
the Household category is an example of a consumer contract, bpbuirer
purchase contract between PT. PLN and customers in category It{y)dssa
commercial contract; and

c. Credit agreements in the banking environment, for KMK loans (Micro amallS
Credit) that caters to small customers with a standard comi@del is included as
consumer contracts. Meanwhile, the investment loans involving custontéars w
business backgrounds who have a balanced position is classified as ar@amme
contract.

2. Principlesin Consumer Contracts

The third volume of the KUHPer explains that agreements naltra to several
principles, including: the principle of freedom of agreempatt{j otonomy, the principle
of mutuality of consent (conformity of the will), the principle ledbit, the principle of
binding force, the principle of equality of law, the principle of publterest, the principle
of intentional commitment good, the moral principle, the principle ofdiénee, the
principle of protection for the weak, the principle of proportionality #nedprinciple of an
open system. The principles that are widely used in the fielcdbwofract law are the
principle of freedom of contract, the principle of balance, the mi@®f proportionality
and the principle of good faith. The descriptions are as follows:

This principle of freedom of contract means that anyone caly fnegke contracts
about anything, anywhere and anytime, even if the agreememtigry to the provisions
of the contract law. The KUHPer gives the parties the riglenter into and make any
agreements with anyone, as long as they fulfill the legal remeints of the agreement
stipulated in the third volume of the KUHPer. Every agreemenenafully binds the
parties to it. This formula can be found in article 1338 paragraph (tt)eoindonesian
Criminal Code, which is reaffirmed by the provisions of artlcl338 paragraph (2) of the
Indonesian Criminal Code, which states that the agreed agreearerdt be withdrawn
unilaterally by one of the parties in the agreement withouafipeoval of other party in

the agreement, or in cases where by law is stated suffi@asbn for withdrawal. In

Bbid 37.
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general, legal scientists associate and treat the provisi@ariadé 1320 of the Indonesian
Criminal Code in conjunction with article 1338 paragraph (1) of thenesian Criminal
Code as the principle of freedom of contract in the Agreement Law.

The Principle of Balance is a state of silence or harmony, abnéich dominates
the other or there is not one element that rules over arfSthiee. principle of balance of
the position of the parties are attributed to the operation ohtee main principles of the
agreement (freedom of contract, mutual consent Radta Servanda The Balance
Principle will be born when the three main Principles of agreemerk and complement
each othef® According to Herlien Budiono, the Principle of Balance is defiimetivo
ways. First, the principle of balance is an ethical principtech means that a "load
sharing situation on both sides is in a balanced state.” The woehtiedlhere means that
on one side it is limited by will (based on consideration of favdaraircumstances) and
on the other side of belief (of ability). Within the limits of boides, balance can be
realized. Secondly, the principle of balance is a juridical principéaning that the
principle of balance can be understood as a principle that is feasidlefair, and
subsequently accepted as a basis for juridical attachment in Inglocesitract law. In the
event that contractual balance is disturbed, the solution is to @atrhe testing of the
working power of the principle of balance, through action, content and implatios of
the agreement!

The Principle of Proportionality is another requirement in additigdheqrinciple of
balance, which is defined as the principle that underlies thbhaage of rights and
obligations of the parties according to their proportions or partspidportionality of the
distribution of rights and obligations is manifested in the entrgractual relationship
process, both in the pre-contractual phase, contract formation, andctgarformance.
The principle of proportionality does not dictate a balance (equalitsesults, but rather
emphasizes the proportion of the distribution of rights and obligationseéet the
parties:?

The principle of good faith is one of the most important principleoiriract law in
various legal systems, but this principle still raises a nurobésues. These issues are
related to the abstract meaning of good faith that leads to varaiiss of good faith,

2% Herlien Budiono (n.18) 507.

3%bid 304.

3Ybid 510.

32Agus Yudha Hernokd:ukum Perjanjian(n.2) 324.
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differing in terms of time, place, and person. Additionally, therad single meaning of
good faith. Therefore, in practice, issues arise from benchmarkgoaadfaith functions
that are based more on the attitudes or views of judges who detdrthem on a case-by-
case basi&

Implementation of the principles of balance, freedom of contragpoptionality,
and good faith according to researchers cannot solve problentsdréta consumer
contracts, because the parties involved in consumer contracts are aobalanced
position, Rather an imbalance exists between those who have a sthargaining
position and those who have weaker bargaining position. Therefore, in tisis, sieis
impossible to apply the principles of balance, proportionality, and gaibd Tdnese three
principles are only suitable for use in commercial contracts avbeth parties have a
balanced or equal bargaining position. Economic imbalances between tles part
consumer agreements, which is frequently found, will affect thendton of the
agreement. Based on the Indonesian perspective or mindset, thisnicellatzargaining
position can disturb the balanced position between the two parties.

In addition, it is emphasized that the use of the Indonesian Crioud, especially
the Third Volume on Engagement, has proven to be inconsistent witimpleEmentation
of Pancasila values because these regulations are outdated aatdcamapatible with the
development of Indonesian society. Thus, it is necessary to haveeptt@i@rrangement
of the contents of the agreement in civil contracts, especialfgumer contracts in

Indonesia to allow all people to have equal justice and the potential to prosper.

3. Application of Pancasila Values Consumer Contracts
Pancasila is a reflection of the soul and ideals of Indonesiaonahtaw, which is
the basis and source of all sources of law, both written and unwilttenvalues of
Pancasila must be followed in all fields and all walks ofddea nation and state including
in the area of contract law, especially in consumer contradts/ithbe analyzed based on
all precepts of Pancasila as follows.
a. The Precepts of Belief in the One and Only God
Belief in the one and only God contains the understanding and betfdrthe
Almighty and implies explicitly that humans must establishti@iahips with God,

with other human beings, and with the universe as a whole. This is {etoho

33Ridwan Khairandylktikad Baik Dalam Kontrakn.16) 126.
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religion teaches to prioritize individualism to its adherents. Tiscdnsumer contract
must have the hallmark of the social life that believe in the one and only God ing putt
aside the nature of individualism.

. The Precept of Just and Civilized Humanity

Just and civilized humanity implies the concept of a whole human being,
spiritually and physically. As a spiritual entity, the egigte of a conscience is no less
important than reason. Conscience carries the function of moralityas humans can
distinguish between right or wrong, good or bad, fair or unfair. This ataadhat the
direction of human life is always on a straight path. On the dtiwed, reason carries
the functions of creativity and progressiveness that continuously pushesn huma
progress. In the dimension of legal science, creativity and msigemess of the mind
are controlled by the conscience. Hence, it requires people alveajecused on the
achievement of absolute truth and jusfite.

The precept of just and civilized humanity in the field of consumeractstcan
be realized by the following: recognizing equal rights and ofidigs. among human
beings (everyone is equal before the law); upholding the valuenshiki mutual
respect and love for others; development of tolerance; upholding theofddumanity;
defending truth, justice and expediency; and able to work together with all people.

. The Precept of a Unified Indonesia

A unified Indonesia is the embodiment of the ideology of Indonesian nbgiona
imbued by the Belief in One and only God and Just and Civilized Hunanity.

The Precept of a Unified Indonesia in consumer contracts caralmedeby the
following principles: placing national unity, unity and safety abovesgeal and
discreet group interests; willing to sacrifice for the benefitthe nation and state;
increasing national unity with Unity in Diversity; helping eather; and fostering the
love of national customs.

. The Precept of Democracy, Led by The Wisdom of the Representatives of the People

This precept implies the concept that the people or people's reptesnin
exercising their power must be led by wisdom, with a full sefsesponsibility, both
to God the Almighty and to all Indonesian people. Their actions isbéadlr be based on

34 Sudjito Atmoredjo (n.12) 34.
3 bid 127.
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power or formal legality. A philosophical wisdom will arisehiimans love the truth.
The closer a man is to absolute truth and God the Almighty, the wise#he is.

To realize this fourth precept in consumer contracts, the following principles must
be followed: prioritizing deliberation and consensus; realizing thenbalof rights and
obligations of the parties; prioritizing good faith and responsibifityhe process of
making and implementing agreements.

e. The Precept of Social Justice for All Indonesians

Social justice means justice that applies to society in alksvof life, both the
material and spiritual aspects. The intended justice is not fgueate born from
legislation, but rather justice that is associated with theakbabitat of Indonesians in
belief in one and only God.

To realize the principle of social justice for all Indonesians, attentioh Imeysaid
to the following measures: strengthening the spirit of communal inean effort to
improve the welfare of the people; prioritizing the values ofigasind expediency in
various aspects; prioritizing the welfare of the community deegigners; prioritizing
the spirit of togetherness, and being willing to help others and avoid individualism.

4. The Concept of Consumer Contracts in the Philosophical Perspective of
Pancasila

The term philosophy is derived from the Greek wBhdloshopia meaning love of
wisdom. In the beginning, philosophy was defined as love for or thehst&arwisdom.
Pythagoras was the first to call himgeifilosophosHe did not call himself a wise person,
so he sought wisdom in life. For the Pythagoreans, philosophizing isohely for
scientific reasons (looking for truth), but rather the practickogpbphy as a way of life,
that is, as a way of life about the ways in which humans reaécpen, so as to escape
the continual transfer of souls.

A nation as a group of individuals has values that are upheld as ativermdture
that gives direction to every decision and activity. These valteeshe nation's view of
life, which is the manifestation of the national values, believed ttruse empowering

people to realize it. Without having the view of life, a nation will easily bkeshand lose

3¢ Ridwan Khairandylktikad Baik Dalam Kontrakn.16) 126.
%7 Tjipta Lesmana et aKonsistensi Nilai-Nilai Pancasila dalam UUD 194%rd Implementasinya
(PSP Press 2010) 57.
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its grip on solving the problems it faces, whether in termgotifical, economic, social,
cultural, defense, or security aspetis.

The view of life of the Indonesian nation is Pancasila, becauseafia has long
been rooted in the socio-cultural culture of the Indonesian nation satige i nation's
character. Pancasila is a distinctive feature of the Indanesaion that is a different from
other countries in the world. The characteristics that appeaarinaBila are a sense of
kinship, affinity, communal help, consensus, tolerance, diverse cultusahratso forth.
This view of life is then used as the basis of the state, and in turn the source of all law

Consumer contracts is types of agreements or contracts that have & chstiacter.
The uniqueness of a consumer contract is generally related tantgasdized format. This
standardized nature concerns the both the format of the agreemehé aahtents of the
agreement. In this case, the form and content of the agreemeaydramally determined
and made by a party that has a superior bargaining positiorkdompée the creditor in a
loan agreement. Consumers are basically only given the opportuaitgept or reject the
contents and form of a contract, without being given the opportunityngage in
discussion of the contents of the contract. Considering its standarce,nd is not
uncommon to ask where the mutuality of agreement element is rquicer 1320
KUHPer.

The many injustices caused by consumer contracts are due tegtdebhsis of
consumer contracts, the Indonesian Penal Code / BW. This legalsotie@degacy of the
Netherlands that does not represent the Indonesian communal charbetefore, there
are a number of questions regarding the concept of justice asdapplieonsumer
contracts that has a distinctive Indonesian character. In #ys we should be able to
describe the relationship between justice, legal certainty, gatiusefulness that depends
on the values, culture and way of life of the Indonesian nation, Pancasila.

Therefore, the researcher argues that to bring the law of censiamtracts in line
with the philosophical perspective of Pancasila, we need to applgothenunal help

principle3® The communal help principle is essentially employing cooperati@chieve

38 bid 59.

3°The principle of communal help means the activityvorking together to achieve a common goal.
Communal help or to help and to support each athémterpreted as a form of cooperation between one
person to another in the framework of shared welfgwals). In communal help, the community provides
unconditional help (without any interest) that doesrely on or expect any compensation, both &w and
in the future. In this communal help the interedtmdividuals are absorbed into the totality o&sdd life on
the principle that in a communal life, one must {n& common interests before one's own interestedk
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common goals, which is a characteristic that is direcysed from customary rules. In
this principle, community members who provide assistance do not expecewards,
either for the present or in the future. The assistance givenh&y aiembers of the
community is a form of pride for the helper. Individual interests integrated into the
common interests and are inseparable from it. The spirit of comrhalpals expressed in
daily life in the form of cooperation among community membersctoeae the goal of
mutual prosperity°

The implementation of the communal help principle as an effortaeige justice
and benefit to the community is based on the following considerationst, FEue
communal help principle is a principle that existed before Indonesidépendence, and
has become a characteristic of the Indonesian people in solving proiblemarise in
social relations and has become the way of life of the Indore$ias is reflected in the
will of the national founding fathers, who emphasized that the prinofpp@mmunalism
must underlie the social relations of IndonesfdrnEhe basis of the Indonesian state, as
stipulated in the Preamble to the 1945 Law, is Pancasila.

According to Sukarno, the essence of these five precepts is auc@inimelp
principle. Soekarno, one of the BPUPKI members in the BPUPKI htpati the June 1,
1945 session stated that if | have to squeeze these five precdpesetand three precepts
to one, | can get an Indonesian term known as “gotong royong” (comrhaiml The
country of Indonesia that we founded must be a country of communal*felp.”

Afterwards, on August 15, 1945, two days before Indonesia declared its
independence, at the BPUPKI Great Meeting forum, Muhammad Hatta stated that

for and maintain order, peace and prosperity inietgpc This collaboration in communal help is a
manifestation of the principle of harmony. In Paripa P Sugarda, ‘Posisi Hukum Adat Dalam Hukum
Kontrak Nasional Indonesia’ (2015) 4(3) Jurnal Yaias 512.

4%Herlien Budiono (n.18) 191.

4ICustomary law recognizes the principle of peace,gtinciple of properness or appropriateness,
and the principle of harmony. The principle of hamy is closely related to one's views and attitudes
regarding ways of communal living in society (intependence among people), in everyday life. This
principle is embodied in the concept of delibenatiand consensus of communal help. The principle
properness or appropriateness is related to mprafitt at the same time common sense directed at the
evaluation of a particular factual action or sitoat In other words, it should include both the edl@lement
that is related to the evaluation of good or batherelement of common sense, namely the assestimaént
is in accordance with the law of logic. The prideipf harmony provides answers to a problem that is
considered satisfactory both by those directly imed and by the community based on a measure af leg
and moral needs and feelings. The basis of thaseiples can be found in Indonesian ideology, vaJue
morality and norms adopted by the community, ad a®in the essential worldview of Indonesian peopl
kinship ties, mutual cooperation, and help. Ibi@-2415.

“Muhammad YaminNaskah Persiapan Undang-Undang Dasar 198%ilid | (Jajasan Prapantja
1959) 91 in Paripurna P Sugarda (n.39) 511.
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“What | propose is no other than making the country we foundedjageaning state
to avoid this country from being a power state, an oppressive stais, We put
forward the basis of communal help and joint efforts. In short, ihesbasis of
collectivism.”?

In addition to the principle of communal help, the ideal foundation of thplitie of

Indonesia also adheres to the principle of mutual assistance apdnitiple of kinship.
This understanding was expressed among others by Sukarno at tieMeeting as
mentioned above, where he said: “Therefore, if we really wantdg®e tar country on the
ideology of kinship, the idea of helping, the mutual cooperation, and sodiakjuse
shall get rid of the thought of individualism and liberalism from our mfid.”

Soekanto and Taneko explained the mindset of Indonesians, which is clweedcter
by the bond of togetherness at the core of the social liiedohesians and is the basis for
communal help and mutual assistance. The principle of communal hélasésl on
cooperation to achieve a common goal. It is a characterististarived from traditional
law. In traditional law, community members who provide assistanceotioely on or
expect compensation, either now or in the future. The assistancetgigther community
members is a kind of pride for the helper. Individual interests raegriated into the
common interests and are inseparable from it. The spirit of comrhalpals expressed in
daily life in the form of cooperation among everyone to achievegthed of mutual
prosperity*

Second, Indonesian leaders drafted the 1945 Constitution and believed that the ideals
of social justice in the economic field could achieve equitable prbgp€his aim is
covered in Article 33 of the 1945 Constitution that reads as folldysThe economy is
structured as a joint effort based on the principle of kinship. (2). Taeches of
production, which are important for the state and which control the dfvesany people
are controlled by the State. (3). The earth and water and thealngsources contained
therein are controlled by the state and used as much as possithle fopsperity of the

people (4). The National Economy is based on economic democracheiphiticiples of

43 bid.

44 |deology that provides economic aspects to thesoltal cooperatives known as communal help.
The ideals of Indonesian cooperatives are completghinst individualism. The Indonesian cooperative
ideology creates a collective Indonesian societgtad in the original customs of Indonesian lifet grown
at a higher level, in accordance with the demarideaulern times, see Sudjito Atmoredjdeologi Hukum
Indonesia (Kajian tentang Pancasila dalam Persgdktiu Hukum dan Dasar Negara Pancasi(hingkar
Media, Yogyakarta, 2016) 57.

45 Registrar and Secretary General of the 2017 Ris@ational Court,Undang-Undang Dasar
Negara Republik Indonesia Tahun 1945, Undang-Undeergtang Mahkamah Konstitu&eventh Edition,
January 2017) 114.
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togetherness, fair efficiency, sustainability, being environmenifiadindly, independence,
and maintaining a balance between progress and national economicThindy. TAP
MPRS Number Il of 1960 stipulates that national law must have éflewing
characteristics: mutual assistance, kinship, and anti-colonialimgerialism and anti-
feudalism. National law must also prioritize uniformity, fairnessl legal certainty that
must not conflict with legal awarene¥s.

The application of the Communal Help Principle should make a positive
contribution to the legal system in Indonesia. Hence, this princglebe the basis for
formulating the yet uncodified contract law. In addition, it is alggested that
Indonesian Judges take into account the principle of communal help gindecases
arising in the realm of agreement law to make decisionsbfrafit all Indonesians and

does not conflict with the national philosophy of Pancasila.

D. Conclusion

Based on the above description, it is conclusive that consumer coirirbdsnesia
do not meet the values of Pancasila. This contrast can be seeth&datt in business
contracts, in which companies and individuals who have a higher eaoposiiion often
reap more profits by including unbalanced clauses in agreements, eehsumers who
are in a weaker position have to agree to what is stated nagreements. Inevitably
these provisions discriminate against consumers and are not, tegnefaccordance with
the values of Pancasila.

The Penal Code tends to contain principles that are individualistiature and are
contrary to the communal characteristics of the Indonesian natimrefbre, to bring
consumer contract law in line with the philosophical perspecti\aatasila, we need to
incorporate the concept of communal help principle into consumer cotdkactThe
principle of communal help is derived from the customary law priesjpivhich is the

basis of thought and way of life and ideology of Indonesians. By appiyengrinciple of

46 See also the Guidelines of the State Policy (GBEN)960, which contain directions for the
development or construction of a new legal systemong others (1). To make the principle of fostgrin
National Law in accordance with the direction of gtate (2) Development of National Law shall bsella
on customary law that is in accordance with theettggment of awareness of the Indonesians and dmes n
hamper the creation of a just and prosperous soditgrlien Budiono (n.18) 27. See also Law No. 10 o
2004 on the formation of Statutory Regulations iticde 2 positioning Pancasila as the source ofalirces
of state law. The position of Pancasila as the @owof all sources of state law is in accordancé wie
Preamble of the 1945 Constitution, which positiBasicasila as the basis and ideology of the staielhas
the philosophical basis of the nation and statthabany material contained in the laws and reguiatmust
not conflict with values contained in Pancasilajfdd RediHukum Pembentukan Peraturan Perundang-
Undangan(Sinar Grafika 2018) 88.
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communal help in contract law, an unequal position between the twespaiti not be a
problem as long as both parties are able to provide benefits and justice.

Therefore, it is suggested to use the principle of communal telp basis for
conceptualizing consumer contracts that guarantee the realiphti@ntainty, justice and
legal benefits for both parties and serve as benchmarks of cortesets on the national
characteristics of Pancasila. In addition, the government shoul@drately ratify the
draft law on agreements, which reflect the culture and developrhémionesian society
that is communal and does not conflict with the Pancasila as thesgpliy of the

Indonesian state.
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Abstract

This research aims to describe the use of
administrative review in Indonesia. There are two
rules of administrative review: administrative review
according to Act Number 5 Year 1986 on State
Administrative Judicial Action, and administrative
review according to Act Number 30 Year 2014 on
Government Administration. Both of these rules
contradict each other and are equally authorized at
the same time, and thus, in practice, we must
determine which regulation is the most appropriate to
use as a legal basis. This study analyzes the use of
administrative review and its effectiveness in
providing legal protection. To discuss these issues,
the researcher has used normative or dogmatic legal
research method. The results of the study show that in
general, administrative review procedure has applied
the system as determined in Act Number 30 Year 2014
on Government Administration, except those
specifically regulated by Act No 5, such as personnel
disputes. The new version of Administrative review
does not provide effective legal protection because the
process of resolving state administrative disputes is
lengthy and does not comply with the principles and
theories of administrative review in general terms.

Keywords: Administrative law, administrative
review, objection, State Administrative
Court.

A. Introduction

Since the establishment of the State Administrative Court in 1986¢ttiement of
state administrative disputes has been directed throughs theAStaieistrative Courta
judicial institution/ The organization, substantive law, and rules ofepiure of the State
Administrative Court are arranged in a simple manner in one lhis.sfructure requires

legislative action to change either the substantive law and qaradelaw or procedural
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rules. The lack of complete substantive law and procedural ruleée &wvel of positive
law leads to a dominant role of general principles or doctrines ahadrative law as the
legal basis alternative to resolve state administrative disputes.

Currently, state administrative disputes tend to be direeiglved by the internal
government itself gremium remedium while the court is the last resort only when
internal review fails (ltimum remedium Internal settlement by government is often
referred to as administrative review

The use of administrative review to resolve state adminigtradiisputes in
Indonesia is a unique improvement. There are significant changesradigm between
the administrative review system regulated in Statute No. 5 of 1986State
Administrative Judicial Act with a system of administratrexiew regulated in Statute
No. 30 Year 2014 on Government Administration. The changes are not only about
procedural rules, but also affects widely known principles of administrativewevi

Regulatory changes regarding the administrative review syatenonly based on
pragmatic thinking and are not based on theories and principles of adativesreview
that are generally applicable, so that in practice there any wbstacles that can hamper
the legal process. These normative constraints are, for exafimpte:norm antinomy
between procedures for administrative review according to thet&tdo. 5 Year 1986 on
State Administrative Judicial Act with the Statute No. 30 Y2@t4 on Government
Administration. Those regulations are at the same level and eaqpgligable at the same
time; secondthe new paradigm requires that administrative review be condudae lae
dispute can move to the court, in the absence of the procedural lganization,
facilities, or infrastructure to support it; and third, the proadsadministrative review
according to the new paradigm does not guarantee effective legal protection.

Based on the dynamics of administrative review implementatiomuti®r argues
that it is important to research administrative review in Ind@ngo provide an
understanding of the principles of administrative review to ensuiectiek legal
protection. Aside from the main purpose, there are several benafitshe administrative
review mechanism, and it can provide a clear concept regardingniattative review
procedure to apply to the settlement system of state administrative disputsiesia.

To discuss the aforementioned legal issues, the author reviewedntetiata. The
data were collected through normative research or dogmatic rieggdirch. Preliminary

observations indicate many contradicting regulations as the mainclebsiat State
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Administration Courts face in examining disputes after citizegigion for administrative
review. To analyze and discuss these problems, the researcheéheigeohciples of law
and legislation, doctrines, and comparative legal analysis in this study.

To provide an overview of administrative review procedure in judicistesy, the
author will focus on two aspects: how administrative review is ueedettle state
administrative disputes in Indonesia; and whether administrativeweegan ensure

effective legal protection.

B. Research Method

The method in research here is defined as “how to obtain and adkactwhich is
functioned to identify the truth accordingly with the problemsedis this study. It is
mainly aimed to test and to analyze the use of administrawew in the settlement state
administrative disputes under the Indonesian legal system asasvéile guarantee for
effective legal protection. This normative legal research appdigal theories, legal

principles, legislation, doctrine, and legal comparison.

C. Discussion and Result
1. Definitions

Administrative review is a means of preventive legal protectiomiech out
internally by the relevant government agenmview interr). There are severakview
intern terms. For example, in the Netherlands it is known as adminstregview
(bestuurlijke toetsing which consists of "objectionbézwaar schriftand "administrative
appeal” édministratief beroep In France, it is known agecour gracieuxand recour
hie'rarchique, while in Australia, the UK and South Africa, it is known as an
administrative appeal tribunal, a kind of independent special conomiggiasi-cour}
that is classified as part of government and not an independent court

In the Netherlands, there are two phases in resolving stataiattative disputes,
namely the administrative revievbgstuurlijke toetsingphase and the judicial review
(rechterlike toetsing phase. These two phases are called the civil service aditra
tribunal because they do not have State Administrative Court immtgutthat are
hierarchically independent as in Indonesia and France. This adatinestreview phase is
a prerequisite for petitioning the court for judicial review. Thknmistrative review
consists of an "objection procedure" which must be addressed to an &dhtiveis
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authority who has issued a decisiériThe second form is administrative appeal
(administratief beroep namely the process of appeals addressed to other bodies of those
who have issued decisions (Higher officials who have issued aatgcidministrative
appeals in particular can only be used if they have been speaifted legislation and

have the same aim as the objection process even though it may camtalement of
administrative control hestuurlijk toetzicht op de nalevingTo provide public legal
protection, every decision must mention (commonly referred togas peotection clause

or rechtsmiddelen clausyléo whom an objection or appeal can be filed, or which court
has authority to handle a complaint from the public regarding thesialecby also
including limitation period.

The Dutch objection and administrative appeal procedures are notsectlsas in
Indonesia, but more like choices or alternatives at the governnveht Tée use of these
two institutions is specifically regulated in the legislationameg that after an objection,
it can be directly appealed to the court or through the adnatigrappeal procedure
without going through the objection procedure first.

Countries that adopt the Civil Law system generall have variays wf using this
administrative reviewFirst, there is a connectivity between administrative review and
judicial review (to the court) as applied by the Netherlands asrh@ny® meaning that
administrative review must be carried out before disputes suldniitehe Court; or
Secondthere is no connectivity between administrative review with jaldieview (to the
court) as in Francémeaning that judicial review can be directly carried out without
having to first submit a dispute for administrative review.

In Indonesia, the definition of administrative review is set fartthe explanation of
Article 48 of Statute No. 5 of 1986 on State Administrative Judicial Act, as follows:

Administrative review is a procedure that can be taken by amperscivil legal entity

if he or she is not satisfied with a state administrativesd®ti The procedure is
carried out in self-governing environment in two forms. In case the settlemenbenus
carried out by a superior agency or other agency from whickdbision is issued,
the procedure is called "administrative appeal"..... in the eventhbatettlement of
the state administrative decision must be carried out bytée administration body
or official issuing the decision, the procedure adopted is called an objection....

2 Marieke van Hooijdonk and Peter Eijsvoogkltigation in the Netherlands: Civil Procedure,
Arbitration and Administrative Ligitatio(2nd Ed., Wolters Kluwer 2012) 164

3 F. Stroink and E. van der Lindedudicial Lawmaking and Administrative La@intersentia
Antwerpen 2005) 162 — 164

4 Ibid 157, see also Dacian C. Dragos and Bogdana NeaAitarnative Distpute Resolution in
Europan Administrative La\{ispringer Heidelberg 2014) 63
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Section (2): if the procedure and opportunity in the elucidation ofoseft) have
been taken, and the party concerned is still not satisfied, the proble be sued and
brought to court.

Based on this explanation, the author argues that administrativewvrgwpaya
administras) in Indonesia should not be interpretedadsninistratief beroegpecause the
administrative review itself consists of objectiortsedwaar schrift procedure/recour
gracieux and administratief beroep/ recour hie'rarchiguso that the equivalent of
administrative review Upaya administrai in Indonesia isadministrative reviewor

administrative appeal.

2. Benefits of Administrative Review

Administrative review is a tool for the legal protection fdizeins, both individuals
and legal entities, who are affected by state administrate@sions Keschikking
Reviewing {oetsing in administrative review is different from judicial review btate
Administrative Court. Reviewing in State Administrative Courtmgrely examining
disputes from a legal aspect, while administrative review prasasst only reviewing it
from a legal perspective. but also taking into account governpa@ity, so dispute
resolutions that come from administrative review tend to be more comprehensive.

According to Karianne Albers, there are several advantages rofniattative
review. First, it can reduce cases in the state admin&raburt. Second; because the
substance of the case has been examined in the objection procdkbgiasier for state
administrative courts to understand the core of the disputed issuebjElagon procedure
can also be used to clarify the facts and correct decisigherg are any errors in them.
Third, the procedure can offer informal disposition of a dispute, incluti@gossibility
of mediatiol There has been a recent tendency in Netherlands to use informalcaggroa
to settle disputes, either before using the objection procedure orgdime objection
process itself.

Authorized officials must reconsider their decisions not only fregall perspective
but must also consider fairness and political. They should be based on situationstrelating
both the facts and the law at the time when decisions are tgsteduny.” In this

administrative reviewprocess, authorized officials are able to change or revoke the

> Hari Sugiharto and Bagus Oktafian Abrianto, ‘Adistrative Efforts as Legal Defenses for the
People in State Administrative Disputes’, (2018)11Arena Law Journal34

6 Zoltan Szente and Konrad LachmayEnge Principle of Effective Legal Protection in Adistrative
Law, (Routledge Taylor & Francis Group 2012734

7 Merieke Hooijdonk and Peter Eijsvoogel, Op. Qi68
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disputed decision and if necessary, they are allowed to isse& alecision to replace
existing one. The decision issued by authorized officials requistebjection is referred
to as an objection decision, even though in the objection decision matithange any
part of an initial decision. However, if it has been reviewedhieyobjection institution, it
will be called as an objection decision. To provide legal protectioddoisions that have
been examined, there must be a statement that the concerned ppp@al within a
determined period and which court has competency to conduct the review.

The main difference between judicial review and administrativéewe is that
judicial review is an external protection against maladmiristrawhile administrative
reviews including administrative appeal of the tribunal are arrnalteprotection, as
Hoexter notes:

Effective administrative appeal tribunals breed confidence in thenedration as
they give the assurance to all aggrieved persons that theotetés been considered
at least twice and reaffirmed. More importantly, they include@nd decision-maker
who is able to exercise a 'calmer, more objective and rnefleguidgment’ in
reconsidering the issife.

Furthermore, Hoexter said that the administrative appeal haskateantages over
judicial review. First, Administrative officials mostly become the best judges in nki
decisions for administrative institutions because they have spegifiertise and seem to
have a deeper understanding of the policy decision in question. Seueyndyré usually
less costly and have faster processes than courts. Third, the dadtrseparation of
powers states that the courts are not competent to carryingpbital functions in the
case of adjudicating administrative matters. As is oftatedtin some cases, procedure
can be said to function as an extension of the governinent.

Because of the importance of administrative review, in NetherlandsGermany,
administrative review must be submitted first as a pre-requisifpetition the court for
judicial review. There is an argument that administrators tekms are best prepared to
handle disputes because judges may not always have a full undegtaittie nuanced
administrative functions and the way administrative authorities balance indiitkrasts
in the whole system, especially considering the increasingnetnative activities in
many fieldst©

8 Cora Hoexter and Rosemary Lyst€he New Constitutional and Administrative Law Vauth
Administrative Law(1% Ed., Juta Law 2002) 37

9 1bid

10 Dacian C. Dragos and Bogdana Neamtu, Op. &3t.,
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In addition to the above benefits, according to Rhita Bousta, themeeigadive side
in administrative review/administrative appeals, in that therenas guarantee of
impartiality in its resolution, especially in the case mcburs gracieuk aimed at the
same authorized officers who have made the original decision. Evée icase of the
recour hie'rarchiqueaddressed to higher authorities or agencies, there is no gualeattee t
these agencies would be neutfal.

In an effort to maintain neutrality, in the Netherlands, the authtbazeninistrative
officers can establish an Advisory Committbe{waarscriftencommis$ieo carry out the
objection process, advise the authorized authority, and to assess they \@lithe
objection. Then, they may ask the officers to change or even t¢cpaliel) the decision
that becomes an object of objection. The  Objection Committee
(bezwaarscriftencommisgiemay consist of civil servants from the authorized
administrative officials and people who come from outside the gowstrauch as legal
practitioners, legal academics, or judges. In principle, the augldoatficials will remain
to be responsible for examining the decision. Generally, the objgmaess is open for

public and everyone can attendt.

3. Administrative review According to Law No. 5 of 1986

The function of the court in the context of judicial review relaethe accuracy of
decisions in terms of the law and it cannot assess the sidenefitbe As Brightman
revealed, "the judges do not concentrate their judgment on the contantpose of the
decision, but the focus of the assessment is the decision-makingtothis is a big
challenge from the aspect of justice that people want to aghwevere the boundaries
between legality and benefits are blurred. HWR Wade observed that:

The doctrine that power must be exercised reasonably has to beilextarnth the no
less important doctrine that the court must not usurp the discreftitime goublic
authority which Parliament appointed to make the decision. Within the bainds
legal reasonableness is the area in which the deciding authastgenuinely free
discretion. If it passes those bounds, it acts ultra vires. Thé roost therefore resist
the temptation to draw the bounds too tightly, merely according mait opinion. It
must strive to apply an objective standard, which leaves to the mig@dthority the
full range of choices, which the legislature is presumed to have inténded

11 1bid 63-64

12 Marieke van Hooijdonk and Peter Eijsvoogel, Op.,Qi67

13 HWR Wade Administrative Law(7"" Ed., Oxford University Press 1994) 399, see alawi® Stott
and Alexandra Feli@rinciples of Administration La\iCavendish Publishing limited 1997) 21
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Cora Hoexter states that judicial control of administratiorong of the most
interesting and controversial issues in administrative law. iSsHiecause the principle of
judicial review contains a contradiction between two opposing ideasieoane hand is
the dream of freedom of government in its actions, and on the oth@ndhé#me idea of
control by the judiciary? In a number of cases, in fact, this conflict emboldens views that
the court would not be able to solve a substantial problem becausedheyt deview the
aspect of benefits. Thus, a dividing line had been drawn between thitsbehdhe
decision and its legality.

The practice of legal protection for citizens against governnaioing always starts
from the government itself through administrative review as \zepte/e protection, while
judicial review is a means of protection from repression whepeaisi are not satisfied
with administrative review made by government.

Procedural rules of the Civil Service Arbitration Tribunal do not cetiety regulate
administrative review, but rather only regulates them in générhether a dispute is
available for administrative review or not is still dependent atosa& regulations. Article
48 of Statute No. 5 Year 1986 on State Administrative Judicial Act:

(1)In case that a State Administration Agency or Officeiharized by or based on
legislation to administratively resolve certain State Administeatiispute, the state
administrative dispute must be resolved through available administrative review

(2)The court only has the authority to examine, decide, and settle tdie S
Administration dispute as referred to in paragraph (1) if alliadtnative reviews
concerned have been used.

The formulation of the articles above shows the connection between silatine
review and judicial review. A development of understanding is thairastrative review
is considered equivalent to the first level of judiciary, so tHedr acarrying out an
administrative review, the court authorized to examine it isStaée Administrative High
Court as the court of original jurisdiction.

In its development, administrative review has rarely been useausecsectoral
regulations do not provide much administrative review in dispute resolsystems.
Implementation of administrative review in Statute No. 5 Year 198@tuout to separate
the objection procedure and administrative appeals procedure, simildmatt in the
Netherlands, in which both were not levels but choices in accordaitbesgctoral

regulations. If sectoral regulations only provide an objection proceddte; this

14 Cora Hoexter and Rosemary Lyster, Op. GIT.,
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procedure the claim is submitted to the Administrative Court. Whertahe sectoral
regulations only regulate administrative appeals, the authorizely marthe State
Administrative High Court.

Regarding the confusion of the term "objection” within administrasippeals in
some basic rules of the agency or institution concerned, the SupCeurt gave an
explanation through the Supreme Court Circular No. 2 Year 1991 on Impbdioent
Guidelines for Several Provisions in Statute No. 5, Year 1986, ondtee Aiministrative
Judicial Act®®

1. What is meant by administrative review is:

a. Submission of an objection lettebgzwaarschrift addressed to the State
Administration Agency or Official who has issued the decisidaciee or
beschikkinginitially.

b. Submitting an administrative appeal lettadrinistratief beroepaddressed to
superior of an official or other agency of the State AdmirtistnaAgency or
Official who has issued decision authorized to re-examine dem$ithre State
Administration concerned.

2.a. If the basic regulation only determines that there is asimative review in the
form of submission of objection letter, the lawsuit against rele\&tate
Administration Decree is submitted to the State Administrative Court.

2.b. If the basic regulation states that there is administregiiew in the form of
submission of objection letter and/or requires the submission of adhatinist
appeal letter, the lawsuit against the State Administratioms@echat has been
decided at the administrative appeal level should be submittediydiredhe
first level of State Administrative High Court.

The authority of officials to conduct administrative review isatéght from judicial
review in State Administrative Court. According to the explanation of Articlef &atute

No. 5 Year 1986, the matter to be examined in administrative review is:

...different from procedures in the state administrative court. Adtnative appeals
procedures and objections are carried out in a complete assedsotlenmt, terms of

legal application and in terms of policy by the deciding agen@mFRhe rule of the
legislation as the basis for the issuance of the statenadration's decision, it can be
seen whether against administration's decision is open or not open about the
possibility of administrative review being carried out.

This means that the scope of administrative review is not anliell to normative
testing orrechtmatig butcan also cover assessing in termsdoklmatig and even

assessing the policy.

15 Supreme Court Circular No. 2 Year 1991 on Impletaon Guidelines for Several Provisions in
Statute No. 5, Year 1986, on the State Administeadudicial Act
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Although the law on Civil Service Arbitration Tribunals has afédrthe concept of
objections and administrative appeals, the sectoral regulatiogist mkeviate from the
concept and procedural law itself, such as administrative reeigwated in Government
Regulation No. 53 of 2010 on Discipline of Civil Servants. For exampleGtdvernment
Regulation stipulates that the objection procedure is submitted sutherized superior
official to punish, not to the official authorized to punish. This concepictually more
akin to administrative appeals.

Interestingly, in the assessment of both the objection process andishcitive
appeals, the superior or reviewing official has authority not édniinly to cancellation
but also to commuting or aggravating the disciplinary punishment imposetheby
authorized officer. Decisions of officials’ superiors in the oleacprocess are final and
binding, meaning that they are no subject to administrative appealppedlable directly
to the first level the State Administrative Court.

Administrative appeals according to Article 38 paragraph (1) Government
Regulation No. 53, Year 2010, on Discipline of Civil Servants is subnditedtly to the
Personnel Advisory BoardB&dan Pertimbangan KepegawaiBAPEK), without having
to first exhaust the objection procedure, meaning that the objectiomdmuohistrative
appeals procedures are not a hierarchy but an alternativeyeleeided in each sectoral
regulation. The procedural law regarding administrative appgalpdcifically regulated
by the legislation governing the Personnel Advisory Board.

Administrative review in the Civil Service Arbitration Triburglstem in Indonesia
under the Law No. 5 of 1986 is the most famous administrative appealss ttize
Personnel Advisory Board, an advisory board that has decisions that cawlbnbigted to

the State Administrative High Court.

4. Administrative Review According to Law No. 30 Year 2014

Administrative review after the enactment of Statute No. 30 Y2@t4 on
Government Administration experienced a significant paradigm slkei$pecially
concerning the time limitation for administrative review settént, administrative review
hierarchy, and authority to create a decision in administrative review.

Article 75 paragraph (3) of the Statute No. 30, Year 2014, on Government
Administration stipulates that administrative review consists) @bjection and 2) appeal.
The administrative review procedure specified in the Government Mstnaition Act is
tiered, meaning that in the event that the community are tstisd by the settlement of
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objection by the Government Agency and/or Officralcobur gracieuxor bezwaar schrift
procedurg, the Community has the right to petition for review by a higtfecial (recour
hie'rarchique or administratief beroep Then, if the community is not satisfied by the
appeal decision of higher official, the community "can" file a lawsuit in tluetc

The drawback of the administrative review process in the Government
Administration Act is that the decision in administrative revieam only declare null or
void decisions with or without claim for compensation and administratareands. In
addition, the examination at the administrative review phase ysshert, and government
officials are only given a short time for resolving eitheiirtb®jections or their appeals, a
maximum of 10 (ten) working days. If they do not complete the progiks that time
limit, the objections and/or appeals are granted by default.

Supreme Court CirculaSurat Edaran Mahkamah Aguig#MA) No. 4 Year 2016
on Implementation of the Resolution of Supreme Court 2016 Chamber Pldeating as
Guidelines of the Exercise of the Courts Duties, stipulates tB#ite administrative
decisions that have been examined and decided through administratieés agifidoe an
authority of the State Administrative Court”. The idea of this thotegids to be based on
interpretation of Article 76 paragraph (). Article 1 number 13 the Government
Administration Act. Article 73 paragraph (3) stipulates thattlle event that Community
Members are not satisfied with the appeal resolution by a supefri@fficial, the
Community Members can file a lawsuit to the Court.” Then, Articldumber 13 states
that: “The Court is the State Administrative Court.” Indeed, raftfeing through an
administrative appeal, the dispute is then submitted to the fivel lef the State
Administrative Court. This determination is quite different frondedermination under
Article 48 of Statute No. 5 Year 1986 on State Administrative Jaldéat, which requires
that after an administrative appeal, a lawsuit is filed in Skete Administrative High
Court as the first level court.

Interestingly, in transition between administrative review of Aulstrative Court
Act to Government Administration Act version, the decision of thesdherel Advisory
Board which previously was determined on State Administratiiggh KCourt authority,
after enactment of Government Administration Act is transflerte the State
Administrative Court authority. Whereas normatively the adminigeaeview referred to
Government Administration Act is tiered. In other words, it stixs the objection

process then appealed. Only after exhausting both of these pra;edispaites will be
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allowed to proceed to the State Administrative Court. On the othel, tlae Personnel
Advisory Board process is not preceded by the objection process. lticgrabte
Personnel Advisory Board decision is immediately cognizableh& Administrative
Court, which according to the author, deviates from the necessityj@ftiob process
which is regulated limitatively the Government Administration Act.

TABLE: The fundamental differences between administratve review concept of
Indonesia and the Netherlands

The Netherlands AwB Statute No. 5 Year 1986 Statute No. 30 Year 2014

1. Administrative review is There is a possibility (notAdministrative  review is
mandatory before afor all) of administrative mandatory before a judicial
judicial review is review procedure to bereview is submitted to the
submitted to the court. mandatory before thecourt. (but the use of

case is filed to the court. administrative  review is
interpreted as a "choice" in
SEMA No. 1 of 2017)

2. Administrative  review Administrative  review Administrative review
consists of objection andconsists of objection andconsists of objection and
administrative  review. administrative  review. appeal. Both institutions are
These two institutions These two institutions arehierarchical, not optional.
are not hierarchies,not hierarchies, meaningAdministrative appeal can
meaning that objectionthat objection andonly be used when objection

and administrative administrative review arereview has been taken.
review are choices, notchoices, not levels;
levels;

3. Authority at Authority at Administrative review

administrative  review administrative review authority is limited to
level is very broad, notlevel is very broad, notcanceling decisions.
only about cancelingonly about canceling

decisions. decisions.
4. There are 3 levels ofThere is a distinctionThere are probably 6 trial

justice/trial, namely: between objection andevels:

(2)Objection or administrative appeal.(1) Objection;
administrative appeal After an objection, the (2) Administrative appeal;

(2)Appeal to District judicial review goes to (3) Lawsuit to State
Court. the Administrative Court,  Administrative Court.

(3)Higher appeal towhile after an (4)Appeal to the State
Administrative administrative appeal, the  Administrative High
Tribunal judicial review goes to  Court

the State Administrative (5) Cassation to Supreme
High Court. There are 3  Court (MA)
levels of trial on (6)Judicial Review to
administrative appeal, Supreme Court
namely:
(1) Administrative

appeal;
(2) State Administrative
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The Netherlands AwB Statute No. 5 Year 1986 Statute No. 30 Year 2014

High Court
(3)Cassation
(4)Judicial Review
5. There is spacious time ifThere is spacious time inAdministrative review
administrative  review administrative review settlement is relatively short.
settlement. settlement.

Supreme Court Circular No. 1 Year 2017 on Implentemtaof the Resolution of
Supreme Court 2017 Chamber Plenary Meeting as Guidadindne Exercise of the Courts
of Duties in part E of formulation of Law of the St&edministration Chamber point 3 letter
d, stated that: "administrative review in the form bjeation / appeal according the rule of
Article 75 paragraph (1) of Government Administratidot are a legal choice, because
Government Administration Act uses the term "CAN”BahasaDAPAT).

Regardless of whether the use of administrative review is n@gdat not, it is
clear that construction of administrative review post- Governmeimiiistration Act
according to the researcher is an ineffective and inefficient conoegot e
a. The dispute resolution procedure becomes lengthy and burdensome;

b. There is not enough time at the phase of administrative review process; and

c. The purpose of administrative review is not achieved, because adatinestieview
according to Government Administration Act only relates to deganull and void
decisions with or without claim for compensation and administratereasd. This
function is the same as the court function, which is not in accorddtitéhe principle
of administrative review.

Throughout this time, the application of the concept of administratiwewedid not
work in line with the spirit of legislators. Settlement of aligns that are limited to 10
(ten) days is useless because in the practice of administra@view, it is rare for
Government Officials to respond correctly and quickly to objections stdehiby citizens.
In the author’s opinion, the slow response for the administrative redfieitizens by the
government is due to lack of time for them to examine and anbegroblems posed to
him or her. In addition, there were no procedures or rules to guidefiementation or

response for administrative reviews.

5. The Solution to Norm Conflict
In judicial practice, because the validity of Supreme Court Ré&gul Peraturan
Mahkamah Agun@ERMA) No. 6, Year 2018, on Government Administration Dispute

70



ISSN: 2686-2379; E-ISSN: 2686-3464

Resolution Guidelines After Taking Administrative Efforts, thare two legal problems
to solve: first, the period for filling a lawsuit to the Sta&dministrative Court; and
second, the competency of the State Administrative Court and Statai8trative High
Court after administrative review.

The State Administrative Judicial Act imposes a statutenotdtions 90 (ninety)
days after a decision is approved or announced, while Statute No.aB®R0@4 juncto
Supreme Court Rules No. 6 Year 2018 has contradictory stipulation. The peranged
by the government has been limited to no later than 21 (tveergy-working days from
the issuance of an administrative decision. If the government doesnalat any
improvements, the citizen can accept the decision. Impact of Stétut80 Year 2004
juncto Supreme Court Regulation No. 6 Year 2018 against the deadline for filing suit more
than 21 (twenty-one) days since a decision is issued, the citizen cannot fileli& laws

Second, in accordance with Article 48 juncto Article 51 Paragrapbf(8)e State
Administrative Judicial Act, if there is a basic rule governatministrative regulations,
the judicial review goes directly to the State AdministatHigh Court as the court of
original jurisdiction. Otherwise, if there is no basic rule govegnan administrative
regulation, the judicial review goes to State Administrative Calated to Statute No. 30
Year 2004uncto Supreme Court Rules No. 6 Year 2018.

In accordance with Article 48 juncto Article 51 Paragraph (3) led State
Administrative Judicial Act, if there is a basic rule governagninistrative regulations,
the judicial review goes directly to the State AdministeatHigh Court as the court of
original jurisdiction. Otherwise, if there are no basic rulesegning administrative
regulations, the judicial review goes to State Administrative Omlmted to Statute No.
30 Year 2004 juncto Supreme Court Rules No. 6 Year 2018.

The solution above is actually not constructive because it stiltamhots the State
Administrative Judicial Act and Statute No. 30 Year 2004, even thowght&tNo. 30
Year 2004 is a legal bases for the State Administration Ceystem, and State
Administrative Judicial Act is a law. It is expected thatr¢heill be conformity between
legal material and law, so that the State Administrative Gystem can be administered
properlyl®

16 Ayu Putriyanti, ‘Study of Government Administratid.aws in Relation to State Administrative
Courts’ (2015) 10 (2Pandecta Journall85

71



Prophetic Law Review Volume 1, Issue 1, December 2019; 58 - 74

The contents of Statute No. 30 Year 2004 also contain new rules, warehnat
previously contained in the State Administrative Judicial ‘Aétthough Statute No. 30
Year 2004 only regulates material, it does not explicitly deckarecation and invalidity
of several Articles in State Administrative Judicial Act atslamendments. However,
according to the legal principle &&x posteriory derogate legi priorythe current law
defeats past or earlier laws. In other words, some provisionsaie Bdministrative
Judicial Act that are no longer in accordance with Statute N¥e€a® 2004 should not be
applied®

To respond the above contradictions, the author believes that the maxtregper
period to file a lawsuit with the Administrative Court is a pdrof 90 (ninety) days. The
limitation of only 21 days can prevent a party to submit an objeetiampt. Thus, as
long as the community is still in the deadline for suing as ispecin the State
Administrative Judicial Act, he or she must be given the opportutdtymake
administrative review before submitting a claim to the Sfadministrative Court. It is
also advised that the authority of the court, after having an adrativstreview, refers to
the new paradigm set forth in the Statute No. 30 Year 2004., Regastiieteer there are
basic regulations or no basic rules after the lawsuit is swdamitt the Administrative
Court, it should not go to State Administrative High Court.

In the practice of implementing state administrative disputelugsn and the
characteristics of the government system in Indonesia, the authors ofiaé
administrative review cannot be implemented perfectly, exceph whéhe future every
public law (sectoral law) clearly regulates the provisions eomneg administrative
procedures. Regulations on administrative procedures must also pdipatte the level
of difficulty of dispute resolution by providing sufficient opportunities government
officials to correct the decisions that have been issued, and tigouitl be connected to
the State Administrative Court procedural law as a unit for vegpktate administrative

disputes.

D. Conclusion
There has been a paradigm shift in Indonesian administrativewrdwien the

concepts determined in the Administrative Court Act to the conakgiegmined in the

" Tri Cahya Indra Permana, ‘Administrative CourteafGovernment Administration Acts in Terms
of Access of Justice’ (2015) 4 (3purnal of Law and Justicd24
18 1bid 425
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Government Administration Act. The shift changes various things sidie obligation
of using administrative review, the duration of dispute resolution, thboaty in
administrative review, the hierarchy between objections and astraiiive appeals, and
the authorized court that has authority to resolve dispute aftemithaive review is
carried out. Administrative review in Indonesian administrative court systeamali
prerequisite for citizens before they can file a lawswitdidicial review in administrative
court (as goremium remediuin Administrative review consists of objection to the officer
who issues a decision and objection to the higher-level officer. altisn needs to be
taken unless its basic rules determine otherwisethe case of the regulation of
administrative review between Statute No. 30 Year 2004 and the ARtatmistrative
Judicial Act, and in the case of the authority to adjudicate deivbtate Administrative
Court and State Administrative High Court, the State Adminisedtigh Court is only
authorized to solve administrative review if the basic regulaighorizes it. Otherwise,
when the basic regulations do not determine this, it should be atljgrsne of period of
filling a lawsuit to the court based on Article 55 of the Stdeninistrative Judicial Act
with the provisions of must have previously submitted administrative review.
Administrative review according to Government Administration Act sdowt
guarantee effective legal protection, because 1) it does not provide flexibptycess of
administrative review regarding time duration of dispute settlement and autbaltigide
disputes; 2) the process of state administrative dispute bedonges and winding; 3) the
benefit from administrative review that should provide extensiva l@gtection, not only
reviewing rechtmatigheidaspect, but also reviewindoelmatigheidaspect, becomes

unachievable.
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Abstract

Indonesia's Supreme Court (MA) has started a new
initiative by applying modern technology to the
justice system through e-court. This new measure is
a sign that the court responds the development in
information technology while improving the quality
of legal administration which has long been
considered complicated by those seeking justice. This
article raises a problem related to the
implementation of the e-court system. This article
uses a normative approach by obtaining data from
various reports and books to be analyzed further and

presented descriptively. It tries to explore whether

the implementation of e-court has an impact on the
. efficiency of the administration of legal proceedings

10.20885/PLR.voll.issl.art5 45 well as an increase in transparency in the process

of seeking justice and encouraging professional,

transparent, accountable,

effective and efficient justice administration.

Keywords: Access to justice, e-court, modern court

A. Introduction

The rapid progress of Information Technology that has eased humarpadskl
(including judicial duties) is not without side effects that adelgrsaffect
humans/society/the country at large. Uncontrolled information wat Iéo confusing
information pollution that inundates us with useless #lata.

The fast pace of information technology development ultimagdyires judicial
bodies in various countries including Indonesia to increase adoption amation
technology. Previously, case administration in the courts wasedaout manually,
making a long, winding process and resulting high costs. Harnessiagnation

technology aims to speed up, simplify, and reduce the cost of caseisadition. Thus,

1 Administrative Judge, State Administrative CourlYogyakarta, e-mail: kukuh.jde@gmail.com
2 Nina Winangsih SyanKomunikasi Peradaba(PT Remaja Rosdakarya 2014) 56
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judicial trends in various parts of the world have also startedet®lop an integrated
judiciary (i-Judiciary).

Anne Wallace in her article entitled “E-Justice: An Australian Pets@&ddentifies
several breakthroughs made by Australian courts, such as the GssefManagement,
Judgment Publication and Distribution, Litigation Support, Evidence Presantat
Electronic Courtrooms, Knowledge Management, Video-Conferencingnseripts,
Electronic Filing, Electronic Search, and E-court systems. Véhabirth emulating from
the Australian court is the launching of a website, http://wwwliaagy., which has
become the most popular free provider of legal material and iafammin Australia for
primary public legal information such as laws and court decisionselsas secondary
sources such as journals and legal studies. The High Court of Austaalipublished on
the website official decisions of the court from 1903 until thestateurt decisions. Also
provided are Special Leave Dispositions (since 2008), trial trars¢sgice 1994), and
High Court Bulletins (since 1998).

The trend of utilizing information technology to ease judicial tasksurrently
growing rapidly through electronic justice (e-court). This abéechnology is mandated
by Law Number 11 Year 2008 as amended by Law Number 19 Year 2016 cogcerni
Amendment to Law Number 11 Year 2008 concerning Information and Electronic
Transactions, which mandate that the government support the developnméotnoétion
technology in its legal infrastructure and its arrangementsntble the utilization of
secure information technology to prevent its misuse by payiegten to the religious
and socio-cultural values of the Indonesians.

Transparency of information in the justice system is one of téers to highlight
since it relates to the right to a fair trfaConvoluted bureaucratic procedures have the
potential to make people reluctant to fight for their rights thhoftormal institutions of
law. Research reveals many extortion practices carried ocouny officials in Indonesia
in providing judicial services to the public.

The Ombudsman Report of the Republic of Indonesia revealed that in the theee year
from 2014-2016, the District Court was the judicial institution withhighest number of

3 Marco Fabri, ‘The ltalian Style of E-Justice in r@parative Perspective’ in Agusti Cerrillo i
Martinez and Pere Fabra i Abat (edS)Justice: Using Information Communication Techgids in the
Court SystenfHershey 2009) 104

4 Wim Voermans, ‘Judicial Transpaency Furthering Public Accountability for New
Judiciaries’ (2007) 3 (1) Utrecht Law Review< https://www.utrechtlawreview.org/articles/
abstract/10.18352/ulr.42/ accessed 4 April 2019
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complaints. There were 394 complaints related to maladministraggpecially the
postponement of protracted cases with 215 complaints, 117 complaints Kooflac
competence in carrying out judicial tasks, and as many as 115 complaints albedtpal
irregularities®

The blueprint for judicial reform for 2010-2035 has determined that otieeafleal
indicators of justice is a modern judiciary based on integratedniaition technology. The
term “integrated” arises from the problem that during the préparaf the blueprint,
namely prior to 2010, the Supreme Court had realized that there wasnpoehensive or
integrated information technology infrastructére.

As a comparison, Australia has already implemented online dispstdution’
where litigants can resolve their disputes online. Likewise, in 1989 United States
launched Public Access to Electronic Records (PACER), a Caseaddment and
Electronic Case Files (CM/ECF) system, and various uses aimation technology to
support judicial tasks. Through the use of e-court, the Supreme Court Réublic of
Indonesia is now more closely aligned with the United States @ep@®ourt, the Supreme
Court of the United Kingdom, and the Supreme Court of Singapore, E-8hMalaysia,
PACER in the United States, E-Filing in Singapore and India, thetr&hic legal service
in Canada and e-Case administration in Australia.

The Indonesian Supreme Court through Supreme Court Regulation No. 3 of 2018
concerning Case Administration in the Electronic Court, has bemwsé information
technology to help improve judicial performance. This is in lindwhe Supreme Court's
vision to become a Modern Judiciary based on an Integrated Informawbimdlogy. The
use of e-court is a major leap forward in the overall effoftshe Supreme Court in
making administrative changes in the court. This is an attempt t@aowe the three
obstacles that the judicial institutions often face, namely lthe Bandling of cases, the
difficulty of accessing court information, and the integrity of court cifgi

5 Supreme Court of the Republic of Indonesia, ‘Apar&eradilan Harus Melayani Dengan Sepenuh
Hati" (28 August 2017) <https://mahkamahagung.dmiferita/2688/kma-aparatur-peradilan-harus-
melayani-dengan-sepenuh-hati> accessed 5 April 2019

5Supreme Court of the Republic of Indonesia, ‘CeRiku Pembaharuan Peradilan 2010-2035’
(October 2010) < https://www.mahkamahagung.go.idiei¢98 > accessed 8 April 2019

7.Supreme Court of the Republic of Indonesia, ‘Dimilg Court Australia, Ini yang Dipelajari
Inovator Pengadilan’ (6 December 2016) < httpsdilag.mahkamahagung.go.id/seputar-ditjen-
badilag/seputar-ditjen-badilag/di-family-court-afstralia-ini-yang-dipelajari-para-inovator-pengadil >
accessed 4 April 2019
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This article examines the impact of using e-court for courtgedings and access to

justice for those seeking justice before Indonesian courts.

B. Research Method

Research for this article followed a normative approach in anglyke application
of e-court in the Supreme Court judiciary and its impact on court gdougs and access
to justice. The data were obtained from literature studies amchssaof various official
reports of the Supreme Court, journals, and other supporting literatutetfeer analysis
and descriptive presentation.

C. Discussion and Result

The issue of justice has long been a subject of study anetiggpus philosophers,
politicians, thinkers, and jurists. Justice is the basic ideal of indepeadar every nation.
In essence, justice has long been a problem in human life becaisaet of the primary
necessities of human life. since the beginning of Greek philosophyhehee of justice
has been a central theme. Discussions about justice have broa$idimseranging from
ethical, philosophical, legal, to social justice.

The maintenance of justice principles is one of the charaateradtthe rule of law.
Justice is a basic human right that is in line with the prin@plequality before the law.
Everyone has the right to redress for any violations of theirsiightile the state has an
obligation to ensure the fulfillment of these rights. The accunomatf these rights
confirms that justice rests on respect and assurance of highenfulfilment. There is a
need to place the concept of access to justice as an aiffienaation based on a human
rights perspective with the aim of avoiding discrimination, but &sr@ of temporary
‘assistance’ for the poor and marginalized until they are able to ga@ssato justice.

Prior to the 1970s, most definitions of access to justice refeéorédde model of
access to state courts obtained through legal assistémitially, access to justice only
emphasized efforts to provide legal assistance to the poor, theneibpies into the
unification of the interests of those who play a role in providingsscte justice for the
poor. The parties consisted of various related state institutiorls asidhe attorney

8 As an example, Mauro Cappelletti and Garth stétatl the basic purpose of the legal system is
the legal system that can be accessed by the publiefend their rights and/or resolve disputeseund
general supervision of the state. First, the leayatem must be accessible to everyone. Secondedhe
system must lead to fair outcomes, both for indigid and for society.
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general's office, court, ombudsman, relevant public service masistmd community
institutions that all play a role in community empowerment.

However, over time, this began to change gradually along with the increasieiy vari
of recovery mechanisms in modern countries. The concept of accesdite has been
progressively expanded to include other forms of ‘justice.’ This igstaddable because
an injustice is often closely related to other injustices. Bedigeng important to unravel
the existing relationships among various forms of injustice expeeng those who seek
justice, it is also important to see which injustices can Iselved through recovery
procedures.

The concept of access to justice focuses on two basic objectizekegél system,
namely: 1) the legal system should be accessible to all paopteviarious populations;
and 2) the legal system should be able to produce laws and decrgiemseting and
applying laws that are fair to all parties, both individually aadjroups. The priority from
this conceptualization are measured to achieve social justiogizens from all walks of
life.®

Access to justice is a scientific area of study, developed fr@ndiscourse and
research of a number of agencies and experts on legal issues insladésefor how the
subject of access to justice fits within the larger framé&wadrthe rule of law, it is well
known that the concept itself is still in a debatable position aseatefinition as a rule of
law or rechtstaat This paper will address this debated issue, but it is very tangoto
understand that the theoretical framework of access to justioething but the umbrella

of the rule of law discours®é.

1. Transforming the Indonesian Justice System Through e-court to Realize the
Principles of Simple, Efficient, and Affordable Justice

After the issuance of Supreme Court Regulation Number 3 of 2018, concerning Case
Administration in Electronic Courts, the Director General ofitiitary Courts and State
Administrator of the Supreme Court of the Republic of Indonesia falowed up by
issuing a Decree of the Director General of Military @Ge@and the Administrator of the
Supreme Court of the Republic of Indonesia Number 307/Djmt/Kep/5/2018 rnorge

® Ministry of National Development Planning of thefiblic of Indonesia, tBategi Nasional Akses
pada Keadilan 2016-201@APPENAS RI 2009) ix

0 The Jacqueline Veil report states quite clearly discourse supported by the World Bank and
UNDP projectsSee Jacqueline Vel, ‘Policy Research on Access ttickig Indonesia: A Review of World
Bank and UNDP Reports’ (2009) http://media.leidaéaunlegacy/review-of-reports-jacqueline-vel.pdf,
accessed 14 September 2013
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Guidelines for Implementing Supreme Court Regulation Number 3 of 20d8erning
Case Administration in the Electronic Court.

The Indonesian Supreme Court has targeted all courts in Indonesiantdiately
implement an electronic court system, or e-court. As a pilot girojee Indonesian
Supreme Court appointed 32 Courts of general, religious and State Adativescourts
(TUN) to carry out trials of e-court implementation. The pilot rt®unclude Central
Jakarta District Court, North Jakarta District Court, South Jakarstrict Court, East
Jakarta District Court, West Jakarta District Court, TaaggrDistrict Court, Bekasi
District Court, Bandung District Court, Karawang District Co&uiyabaya District Court,
Sidoarjo District Court, Medan District Court, Makassar Dist@ourt, Semarang District
Court, Surakarta State Court, Palembang State Court, MetroCRtate Meanwhile, the
religious court includes Religious Court of Central Jakarta, RekgCourt of North
Jakarta, Religious Court of South Jakarta, Religious Court ofJakatta, Religious Court
of West Jakarta, Religious Court of Depok, Religious Court of Suaalitsligious Court
of Denpasar, Religious Court of Medan. The pilot of State Adtnatige Court includes
State Administrative Court of Jakarta, State AdministratiarC of Bandung, State
Administrative Court of Serang, State Administrative Court ofnfesar, State
Administrative Court of Makassar, and State Administrative Court of Tanjuram@i

The Supreme Court E-court system aims to streamline court dosgctincluding
case administrators, case administration registration, summohgasties, provision of
copies of court decisions, administrative governance, and paymeoudffees All of
these functions which are all done electronically/online when faiojications/lawsuits
in civil cases, religious cases, and state administrativea®egply to each court, without
the need to come to the courthouse.

The process for case-related payments has also is envisionedotmebetore
convenient because the e-payment system allows payments to bdramadceny bank
with any electronic payment channel, such as internet bankingbanking, and ATM
transfers through partners of the relevant court. This e-payment systeacily dargeting
illegal “levies,” from court personnel that have been pervasive. gractice of illegal
levies on court cases has certainly burdened the public whijatilitg in court, especially
low-income patrties.

Electronic e-summonses also simplify the process and reduces lmpstbowing

service or process directly to electronic domiciles, alsnie#iting the need for delegation
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procedures in the event that the parties reside in different gtrests. Again, this allows
the costs to be kept to a minimum. The 2018 MA Annual Report mentiongs @i8 as
many as 907 cases had been submitted to the e-court with detdlS odgistered cases
using e-court in courts of general justice, 422 cases in religoous, @and 20 cases in the
State Administrative Court (TUNY.

The use of information technology also accelerates the legatgs:oDuring 2018,
17,638 cases were successfully resolved by the Supreme CourSupneme Court
Annual Report states that during 2018 the number of cases submitted Sopgteme
Court was 18,544, consisting of 17,156 cases in 2018 and the remaining calgss tot
1,388 cases in 2017 Regarding the period of case resolution, during the course of 2018,
96.33 percent of cases were successfully resolved on time. Throughouti20%8pteme
Court processed cases on average within 1-3 months of 16,911 from 17,688 case
(96.33%). Only 3.67% of cases were resolved after three months hsadl [s@isce filing.
This achievement exceeded the Supreme Court's own target of 75ftn@ncase
processing?

Looking back to 2017, before the use of e-court, it is clear tttetnumber of
registered cases increased by 10.65%, the cost of case adiamsncreased by 3.82%,
the number of cases decided increased by 7.07%, while the numberanfingntases
decreased by 34.73 %. In contrast, it is apparent that the numbereirthi@ing cases of
the 2018 is also the smallest number in the history of the Supreme Refarring to the
remaining cases in 2012 which amounted to 10,112 cases, until 2018 the SGprame
was able to reduce the remaining cases to 9,206 cases or 91.04%mpaeisan shows
the ratio of Supreme Court productivity in deciding a case in 2018dka to 95.11%, or
equal to an increase of 2.89% as compared to the ratio ofesdation productivity in
2017 at 92.23%. When compared with the target set at 70%, the achieveoseunteekthe
target by 25.11%?

By the end of 2018, the Supreme Court had announced that the number oferggiste
e-court users up until December was 11,224, while the number of cgssteresl using

the e-court application up to December was recorded as many aas9ic general

11 Supreme Court of the Republic of Indoneki@poran TahunarfMahkamah Agung RI 2018) 213
12 1bid
13 1bid
14 1bid
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justice, 289 cases in religious courts, and 17 cases in state ddatii@scourts, making
the total number of registered e-court cases to 695 tases.

Despite the success correlated with the launch of the e-daare-tourt system still
has some drawbacks both in terms of technical and substantive obstacles. Theiongst se
problem is inadequate internet network access in many areadarfelsia. According to
data from the National Development Agency, throughout Indonesia theraraund
25,000 villages that have no internet access, most of which areddoakalimantan,
Sulawesi, Nusa Tenggara, and Papua. These villages are mostigavedigped, close to
borders, and located at the outer edges of the Indonesian archip@l@gdliis is a
government challenge to build an internet network to reach these @e#he other hand,
problems also arise from the inequality of technological knowledgmurt employees
and the mindset of the internal or external parties of the cotizke the initiative and be
willing to make routine changes from th&atus qudo more modern ways of doing things.

Although the e-court application was trialed gradually in 32 fiest-courts
throughout Indonesia, the Director General of the General Judi@iady through
Circular Letter No. 4 of 2019 concerning Obligations to Registeil Cases through e-
court now requires 56 courts under the Supreme Court to implemeuntte-tois SEMA
policy applies to all District Courts of Special Class 1A,s81&4A and all District Courts
(PN) in the Banten High Court (PT) Territory, PT Jakarta, RhdBing, PT Semarang, PT
Yogyakarta and PT Surabaya. These 56 PN’s in all PTs are ikdqoitese e-court since
the issuance of this SEMA on June 10, 2019. Meanwhile, the policy implegmoentathe
religious court (PA) includes, the Religious Courts of Central Jakartah Nakiarta, South
Jakarta, East Jakarta, West Jakarta, Depok, Surabaya, Denpasavledad. The
application of SEMA in State Administrative Courts (TUN) includ@SUN Jakarta,
PTUN Bandung, PTUN Serang, PTUN Denpasar, PTUN Makassar, doN FPanjung
Pinang.

The Supreme Court (MA) has continued to develop e-court applicationgdtyng
an electronic trial menu (e-litigation). Then, on August 19, 2019, theeBwpCourt
issued Regulation Number 1 of 2019 concerning the Administration e$ easl trials in
the Electronic Courts and e-litigation Applications. Through Regulation Numide216

and the application of e-court and e-litigation, all claims, paynantall costs,

15 Supreme Court of the Republic of Indonesia, ‘EestBMenuju Badan Peradilan yang Modern’ (27
December 2018) < https://www.mahkamahagung.go/likiita/3365/era-baru-menuju-badan-peradilan-
yang-modern > accessed 3 April 2019
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notifications and summons until the delivery of the decision are rebatgronically.
Likewise, the examination of witnesses and experts in the damal be done through
teleconference. Technical directives from Regulation Number 1 of 20id®erning the
Administration of cases and trials in Electronic Courts andgadibn Applications has
also been issued through Decree of the Chief Justice of therGai@ourt Number 129 /
KMA / VIII / 2019 Concerning Technical Guidelines for Case Adntnaison and in
Electronic Trials.

E-litigation is part of e-court development and has been applied 1o relNgious
civil, military administrative and state administrative casiese last year. The difference
between e-court and e-litigation lies in the transition from digbaio comprehensive
system. Unlike the e-court, which only transforms justice to aigietwork in case
administration, the e-litigation encompasses the entire triadegs. Thus, in this e-
litigation, digitalization is not only done in terms of case paysientsummon fees, but
also in the exchange of documents, answers, verification, and e¥esultmission of
decisions on the of e-litigation application, which would be conducteddieaily. As for
trial, the Supreme Court has appointed 6 District Courts, 4 Reli§iousts, and 3 State
Administrative Courts to beta test this newly developed system.

2. Court Modernization and its Impact on Law Administration and Access to
Justice

The use of technology for justice as stated by Dory Reilifgeigved to prevent
corrupt practices in the judicial environment. According to Reiling, ogss to science
and technology for the legal community is an inevitable part of ted far legal reform
programs. The use of information technology will support and ensure rprope
administrative governance and judicial process. Dory Reiling divithes level of
information technology utilization by the court into three levelamely stand-alone
functions of information technology, network of information technologies, arefperse
information technology and external communicatiths.

However, Dorry Reiling also reiterates that innovating also nsiedhe
experimentation process of continuous testing, which would involve findingvbat
works well and what does not. The presence of the e-court is phe oburt's efforts to
foster a much better legal culture while providing easy access to jasticmake the court

more transparent, effective and efficient.

6 Dory Reiling, Teknologi Untuk Keadila@PT Alumni 2018) 130
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This is one answer to address problems faced by the general population relaged to t
convoluted judicial process, including delays, lack of access, andptiorruThus, the
application of technology is not only beneficial to society but assgavernment for a
better performance that is cleaner, more accurate, and accoufiafdagh an efficient
justice system, it is expected that the government can ingoeadectivity and reduce the
costs of disseminating important information. An effective justicgem will simplify the
winding procedures or bureaucracy to reduce costs and increase puobéss to
information to reduce waste of time and money of the court admtrostrdt will also
increase transparency of the judicial process to be easilyated publicly, increase
public trust in the justice system, and most importantly stremgthe legitimacy of
judicial power.

Along with the development of digital technology, the transformatiahetourt to
modern court that utilizes digital information technology to its ollential is a necessity.
Dory Reiling's research found that there are three main problaocesi by judicial
institutions around the world, namely the slow handling of cases, theuttiffof public
access, and judicial integrity.Thus, the use of technology for justice is basically in line
with the principle of informed dispute resolution. Just like in coutérétive dispute
resolution is subject to the principle of fast and timely, low cost, and simpler ways

A properly functioning justice system must give everyone the opptyrttmiraise
objections for any violations of their rights. Legal informatiorsteyns are created to
inform the public of their rights, help them settle disputes, infibrem about how to file
case to court, or the way to settle the case amicablydeutse Court. Therefore, the
ability to disseminate legal information at an efficient cdstough information
technology, especially the internet, is seen as an important avayprove access to
justice.

Article 2 paragraph (4) of Law Number 48 Year 2009 concerning Judtoser
states that the Judiciary shall conduct its business with aesifapt, and low cost. Hence,
the principle of justice enforcement that is simple, fast arldvatcost should guide the
Indonesian Judiciary System in carrying out its main duties and functions.

The application of the case administration in court electronicgalccordance with

Regulation Number 3 of 2018 is also in line with the General Btescof Good Justice.

17 Dory Reiling, Technology for Juctice: How Informaton TechnologgnGSupport Judicial Reform
(Leiden University Press 2009) 17
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The Principle of Justice is Openness to the Public. Hence, appihdraase administration
electronically allows not only the parties in charge to acaedgscontrol the documents,
but also the public at large.

Public demand for justice services is increasing along wéhrtcreasingly massive
use of information technology and various regulations that open spat®efpublic to
access information and get excellent service from public utistiis. In such conditions,
the judicial apparatus must increasingly open themselves to claadgadapt to current
developments.

The Supreme Court in the 2010-2035 court reform blueprint has endeavored to
improve the realization of the Supreme Indonesian Judiciary’s adimsial mandate,
which is oriented to excellent public service by providing equitablal Isgrvices to
justice seekers. The judiciary must always improve publidEs and guarantee fair trial
processes. Meanwhile, related to the principle of opportunity tondedaeself gudi et
alteram partemthe application of e-court gives broad access to the Partsgomit their
defense to provide more protection for the parties. Similar to tieuktability Principle,
the application of electronic case administration will leadéyéal footprint that is stored
forever. This digital footprint will enable easier public control otrex case documents
and prevent lost or damaged files.

A transparent system applied by the court is also expectghdmally reduce the
practice of extortion in the court, which was commonplace befores Ali known, the
practice of extortion significantly affects the accessusiige for the community. These
corrupt practices arise because there are more costs thatohbeeincurred by justice
seekers in court services due to the long and winding administpaiteess that involves
many parties. Such practices previously gave birth to pract€drokering and other
procedural deviations. The Ombudsman Report of the Republic of Indones=afople,
said that in the 2014-2016 period, the District Court was the judigétution with the
highest number of complaints, with 394 complaints. These complaintsspecodically
related to maladministration, such as the protracted case dél&15 complaints,
incompetence performance in the justice system as many as diglamts, and
procedural irregularities in as many as 115 complafithis result is almost in line with

18 Supreme Court of the Republic of Indone$kparatur Pengadilan Harus Malayani Sepenuh Hati’
(28 August 2017) < https://mahkamahagung.go.idéidia/2688/kma-aparatur-peradilan-harus-melayani-
dengan-sepenuh-hati > accessed 4 April 2019
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that of the MaPPI FHUI research in 2017, revealing that corragtipes in the judiciary
also occur in the form of extortion.

One of the prerequisites for the establishment of a superior sdih transparency
of the court to the public, especially those seeking justice. Trargpais the benchmark
to determine whether a court institution has truly opened itself ppliic scrutiny in all
matters, including the judicial processes and mechanisms. Thrbaghdve to a more
transparent court administration system, it is hoped that the guglisistitution as the
main and foremost spearhead in law enforcement can avoid corrugicgsa A
transparent law enforcement process can also encourage the lewamafunity
satisfaction over the performance of law enforcement officialch in turn increases
public trust in the judiciary.

The direct impact of the implementation of the e-court can befsa@anthe results
of a public satisfaction survey conducted by the Institute for Ecan@nd Social
Research, Education and Information (LP3ES) with the Supreme Gupervisory
Agency for the judiciary institutions in 60 work units of the judicia(8tate
Administrative Court, General Court, and Religious Courts) across r@@nees in
Indonesia. The results of a survey conducted from January 21 to FelifaR019
showed that overall the public satisfaction index for court institatby 76% was in the
“good” category. The results of the current public satisfacstoily increased by 6.7%
points in the period of five years (2014 - 2018).

The implementation of an e-court system is also projected tor fastew legal
culture among law enforcement officials and the public. Legal eulagcording to
Friedman is “... the system-their beliefs, values, ideas, andcetjpms.?° He further
opined that Without legal culture, the legal system is meet-as dead fish ilyiaghasket,
not a living fish swimming in its séaLegal culture itself includes the habits, ways of
thinking, and ways of acting both from law enforcement officials arwn fthe
community. Without legal culture, the legal system would lose iteepaoviile the quality

of legal culture determines the quality of law enforcementenewing the legal culture

19 Aida Mardatillah, ‘Seberapa Puas Publik Terhadamhaga Peradilan? Ini Dia Hasilnya’ (28 May
2019) < https://www.hukumonline.com/berita/baca#®e6502ec2e/seberapa-puas-publik-terhadap-
lembaga-peradilan-ini-dia-hasilnya > accessed 3% R0 9. This research was conducted in 20 proviirces
Indonesia, among which are Aceh, South Sumatraydiagta, North Sulawesi, and Papua. Sampling was
taken from 60 work units of court institutions, whiinclude PTUN, PN, and PA using a mixed method of
surveys, observations, and in-depth interviews. 3ilneey was conducted by involving 720 respondents
through face-to-face interviews and questionnaires.

20 Lawrence M. Friedmargistem Hukum Perspektif IImu Sosi@lusamedia 2013) 7
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through proper, ethical law enforcement, officials will propagatect¥e and efficient
law enforcement. According to Friedman, one of the most impdstpes of legal culture
is the legal culture of legal professionals, the values, idesdagid principles of lawyers,
judges and others who work in the legal system. The behavior and attitéidbese
professionals are very influential on the pattern of disputesateatsubmitted to the
system. Based on this aspect, the legal system is not rsemlyas a vehicle, but also as
the behavior of professionals that determines the development of the legal@ystem
Nurturing a legal culture requires the involvement of all stakehqlaeasiding law
enforcement, the community, professional associations, legal eduaaidntions, and
community members. The improvement of the legal culture amongetdarcement
officials is expected to have an impact on increasing the crigglibii the court and
expanding public access to justice. This is consistent with whaitsteded by Stephan
Golub, that a very important element in access to justice iexiséence of formal legal
institutions that should be trusted by the community as effiarenitral, and professional
institutions2? On the other hand, the openness of the institution will encourage community
to participate in preventing irregularities or maladministratiConsequently, this will
make the delivery of public services more accountable, transparehtenable the
implementation of the rule of law. Through the application of e-couif toped that
public trust and access to court institutions and law enforcemeciitsfiespecially in the

courts, will continue to increase.

D. Conclusion

The application of information technology is a measure to rediezetinciple of
simple, fast, and low-cost justice as well as an attempbdougage the development of
management and administrative improvements towards modern justisds Ehbig leap
from the overall efforts of the Supreme Court to overcome the trgtacles that judicial
institutions often face, namely the slow handling of cases,cdif§i accessing court
information, and the low integrity of the judicial apparatus, espgcjablges. The
application of e-court is also a strategy to create a supamdrtransparent court in the

judicial process and mechanism.

2! |bid 254-255. See also Setiawan Nur Heriyanto RodBtrengthening Indonesian Judges
Understanding of the Refusal and Annulment GrousidBoreign Arbitral Awards’ (2015Acta Juridica
Hungarical67, 176.

22 Stephan GolubBeyond Rule of Law Orthodocy: The Legal Empowermdternative, “Rule of
Law series, Democracy and Rule of Law Projdtmber 41, 2003
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The implementation of e-court directly impacts the efficieatyhe administration
of justice as well as a form of transparency in the processeeking justice and
encouraging professional, transparent, accountable, effective &iene law
enforcement behavior. Judicial modernization will affect the rasoludf the slow
handling of cases as well as improving the integrity and profesisionaf law
enforcement officials. The application of e-court directly impdloe justice seekers since
it enables them to easily access and control the ongoing pnwhédssmaking litigation

cost savings.

References
Books

Fabri, Marco, ‘The Italian Style of E-Justice in ComparatRerspective’ in Agusti
Cerrillo i Martinez and Pere Fabra i Abat (edB)Justice: Using Information
Communication Technologies in the Court Sy<tdaershey 2009)

Friedman, Lawrence MSistem Hukum Perspektif IImu Sogidlsamedia 2013)

Reiling, Dory,Technology for Justice: How Information Technology Can Support Judicial
Reform(Leiden University Press 2009)

Reiling, Dory, Teknologi Untuk KeadilagPT Alumni 2018)

Supreme Court of the Republic of Indonediaporan TahunanMahkamah Agung RI
2018)

Supreme Court of the Republic of Indonesi@tak Biru Pembaharuan Peradil&010-
2035(Mahkamah Agung RI 2010)

Syam, Nina WinangsitKomunikasi Peradaba(PT Remaja Rosdakarya 2014)

Journals

Dodik, Setiawan Nur Heriyanto, ‘Strengthening Indonesian Judges Uswaidirgy of the
Refusal and Annulment Grounds of Foreign Arbitral Awards’ (2@%&a Juridica
Hungarical67, 176

Golub, Stephan, ‘Beyond Rule of Law Orthodocy: The Legal Empowermgsrhative’
(2003) 41Rule of Law series

VoermansWim, ‘Judicial TranspaencyFurtheringPublic Accountabilityfor New
Judiciaries’ (2007) 3 (1Ytrecht Law Review
https://www.utrechtlawreview.org/articles/abstra6bt/18352/ulr.42/ >
accessed 4 April 2019

L egidation

Supreme Court of the Republic of Indonesia Regulation No. 1 of 2019 on Athaiioin
of Cases and Trials in the Electronic Court

Supreme Court of the Republic of Indonesia Regulation No. 3 of 2018 on Case
Administration in the Electronic Court

Decree of the Chief Justice of Supreme Court of the Republitnaddnesia No.
129/KMA/VII/2019 on Technical Instructions for Case Administration and
Electronic Trials

88



| SSN: 2686-2379; E-I SSN: 2686-3464

Decree of the Director General of Military Courts and Admiaiste Courts of the
Republic of Indonesia No. 307/Djmt/Kep/5/2018 on Instructions for Implementing
Regulations

Websites

Mardatillah, Aida, ‘Seberapa Puas Publik Terhadap Lembaga Peradilana kaglinya’
(28 May 2019)
<https://www.hukumonline.com/berita/baca/lt5cece6502ec2e/seberapa-puas-
publik-terhadap-lembaga-peradilan-ini-dia-hasilnya > accessed 31 May 2019

Supreme Court of the Republic of Indonesia, ‘Era Baru Menuju Badan Peradilan yang
Modern’ (27 December 2018) <
https://www.mahkamahagung.go.id/id/berita/3365/era-baru-menuju-badan-
peradilan-yang-modern > accessed 3 April 2019

Supreme Court of the Republic of Indone$¥aratur Pengadilan Harus Malayani
Sepenuh Hati’ (28 August 2017) <
https://mahkamahagung.go.id/id/berita/2688/kma-aparatur-peradilan-harus-
melayani-dengan-sepenuh-hati > accessed 4 April 2019

Supreme Court of the Republic of Indonesia, ‘Di Family Court Australia, Ini yang
Dipelajari Inovator Pengadilan’ (6 December 2016) <
https://badilag.mahkamahagung.go.id/seputar-ditjen-badilag/seputarditje
badilag/di-family-court-of-australia-ini-yang-dipelajari-pan@vator-pengadilan >
accessed 4 April 2019

Supreme Court of the Republic of Indonesia, ‘Cetak Biru Pembaharuan Peradilan 2010-
2035’ (October 2010) < https://www.mahkamahagung.go.id/media/198 > accessed
8 April 2019

89



PROPHETIC| AW

Volume 1, Issue 1, December 2019 R EVIEW

LEGAL REVIEW OF INDEFINITE REVOCATION OF THE
POLITICAL RIGHT TO HOLD PUBLIC OFFICE AGAINST
CORRUPTION CONVICTS

Fira Mubayyinah 1

Citation Guide: Abstract
Fira Mubayyinah,

‘Legal Review Of Indefinite
Revocation Of The Political
Right To Hold Public Office

To break the vicious cycle of corruption in the
society and maintain social order, revocation of
political rights for public officials’ candidacies is

, , ~~| considered an appropriate  punishment for
Against Corruption Convicts’ ¢oryption convicts. This is a form of corruption
[2019] 1 (1) Prophetic Law | gradication that prioritizes the achievement of legal
Review 90. goals. Between2013-2017, 26.9% of corruption

convicts had their political rights revoked. This study

Received: aims to determine the accuracy of the verdicts for
3 January 2019 their legal objectives. The study used a normative
Accepted: method with the approach of statutory norms and
%L'Jvtl)ﬁ;/hzeodl-g examples of cases of corruption, described and

analyzed critically. The study shows that such
verdicts are in accordance with the objectives of the
law, because acts of corruption harmed the mandate
and public trust.

2 December 2019

DOI:
10.20885/PLR.voll.issl.art6

Keywords: Corruption convicts, legal objectives,
revocation of political rights.

A. Introduction

This study is motivated by a polemic shared by the community @indaruption
activists ahead of the 2019 General Election, which questions the apf@oess of those
convicted of corruption from running for legislative offices in theggahelection. Public
uproar was addressed by the General Election Commission of phublReof Indonesia
(KPU RI), which issued Regulation of the General Election Comomss the Republic
of Indonesia Number 20 of 2018 concerning the Nominations of Members ldbtise of
Representatives, Provincial Regional House of Representatives ari@etfency/City
Regional People's Representative Council, prohibiting those convictedroption from
becoming a legislative candidate. This was also reinforced bRépeblic of Indonesia

Election Commission Regulation Number 14 of 2018 concerning the Nomination

! Lecturer of The Islamic Religious College of Alikrhah Tuban, Islamic Boarding School of Al-
Hikmah, Binangun — Singgahan Tuban, e-mail: firaayyiinah@gmail.com.
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Individual Participants in the General Election of Members oRibgional Representative

Council in article 60 paragraph (1) letter "j," which regulatkese convicted of
corruption. However, this provision was challenged by some former camugbinvicts
who were candidates for the DPR RI and DPRD legislative caedid8arjan Tahir, a
DPR RI legislative candidate from South Sumatra; DarmaW®atieho, a legislative
candidate for DPRD of the North Sulawesi Manado; Patrice Rioll@apeprospective
DPR RI candidate from Bangka Belitung Province; and Al Amin Niasution, a
prospective candidate from Jambi Provingetitioned the Indonesian Supreme Court for
a judicial review of the KPU regulations. On September 13, 2018, the rBeiCeurt
through its rulings Number 46 P / HUM / 2018 and Number 30 P / HUM / 2018 decided to
grant the request for judicial review so that candidates fgisl&give members and/or
government institutions that had been convicted of corruption within thgdass prior to
the registration could still nominate themselves or be electateatbers of the legislative
and/or government institutions.

The state administration is carried out by executive, legislaand judiciary
institutions, where officials or state administrators areteteaemocratically for the
positions of head of state, regional head, and members of the ategishs public
officials.®> Some state administrator positions in the executive institutientharHead of
State and Regional Heads such as Governors, Mayors, Regenéssarhig positions in
the legislative institutions are members of the DPR, DPD arRIIDPThese positions are
open to all Indonesian citizens, because the political right hasgbeeanteed in the 1945
Constitution of the Republic of Indonesia Article 28 D paragraphté@ng that, "Every
citizen has the right to have the equal opportunity in government."

However, this political right has been the source of an endlessedalvng the
public, anti-corruption activists, academics, politicians, and law esrfogat officials who
are concerned with equality before the law. They have constantlyianess whether all

2 Ayu Cipta, ‘4 eks Napi Korupsi gugat peraturan KR&Mahkamah Agungempo(Jakarta, 9 July
2018) <https://nasional.tempo.co/read/1105127/4naks-korupsi-gugat-peraturan-kpu-ke-mahkamabh-
agung> accessed 13 December 2018.

3 Public officials is defined as everyone who holits executive, legislative or administrative or
judicial position. They are appointed or electeernpanently or temporarily, paid or unpaid, regassllef
one's seniority. It refers to anyone who carriesapublic function, including a public agency, public
company, or that provides a public service, asiitpd in the national law of a State, and whichgplied
in law, and any person designated as a publiciaffiic a State.

4 Dhani Irawan, ‘Sejak KPK berdiri, ada 220 wakikyat Korup di jerat'Detik News(Jakart, 18
September 2018) <https://news.detik.com/berita/t&B0/sejak-kpk-berdiri-ada-220-wakilrakyat-korup-
dijerat> accessed 11 December 2018.
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citizens without exception retain their political rights, includihgse who have been
convicted of corruption and have their criminal sentences?

The Corruption Eradication Commission of the Republic of Indonesia (KPK)
released information about the arrests of countless public dfficradstly from the DPR
and DPRD. There was a total of 220 people, consisting of 74 offfcaatsthe DPR and
146 officials from the DPRD. The total number of DPRD members wive theen
investigated by KPK was 146 people. The following details des¢hibenumber of
officials arrested by KPK from its initial establishment until thequkof September 2018:

- Bengkulu : 4 people - North Sumatera : 50 People
- DKl Jakarta : 1 person - South Sumatera : 13 People
- Jambi : 1 person - Riau : 13 People

- West Java : 5 people - North Maluku :1 Person
- Central Java : 5 people - Lampung : 3 People
- East Java : 47 people - EastKalimantan :1 Person

- South Kalimantan : 2 people
As for the DPR members, a total of 74 people was arrested #uecenitial

establishment of KPK until the period of September 2018 as follows:

- 2007 :2people - 2013 : 3 People
- 2008 : 6 people - 2014 : 2 People
- 2009 : 8people - 2015 : 4 People
- 2010 : 27 people - 2016 : 5 People
- 2011 : 3 people - 2017 : 6 People
- 2012 :5people - 2018 (until Sept) : 3 People

Corruption is one of the crimes that has become a worldwideeggniacluding in
Indonesia. It is also considered a public enemy and an extraordinaerg requiring
extraordinary measures to eradicate. Law enforcement has takey amtions against
corrupt individuals, including an additional verdict in the form of rewion of political
rights. According to a study by Indonesia Corruption Watch (ICWhhef76 corruption
cases leading to conviction in 2016, there were only seven sentdratesnposed
additional verdicts revoking political rights. Such sentences wérengto former
Constitutional Court Chief Akil Mochtar, former Indonesian Police ficaCorps Chief
Djoko Susilo, former President of the Prosperous Justice Pary) (Rkfi Hasan Ishaaq,

and former member of the House of Representatives Dewi Yasin Limpo.
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Of concern, according to ICW research, the average corruptoomg sentenced to
26 months in prison in 2016. In 2013, the average sentence was 35 months; in 2014, 32
months; and in 2015, 26 months. With the low verdict, an additional sentereeform
of permanent revocation of political rights provides new hope as aessige step in
eradicating corruption.

According to the Corruption Eradication Commission through its spakestabri
Diansyah, during 2013-2017, the corruption court (tipikor) had revoked the glafigbts
of 26 individuals who were proven to be involved in corruption cases. “Ther@@
people who serve as chairmen and administrators of political pan@esbers of the DPR
and DPRD, regional heads and other positions that will pose thoeptsblic if they are
elected as political leaders,” said Febri in his writtetestent, Tuesday (09/18/2018). He
explained that the revocation of political rights is necessamgdace the potential for
future corruption. “After the discussion and analysis by the KPKamoment, we take
note that there is a high-risk concern for the public if the conviotedrtain cases serves
as political leader,” he said. It was also explained that #i¢ Kad the authority to submit
demands in the form of revocation of political rights against pdaliteiwho were
entangled in corruption cas&$hroughout the period of 2016-2018, based on the ICW
monitoring, the KPK prosecuted at least 88 politicians as defendantsgeudr, the KPK
only demanded that 42 of those defendants be stripped of their political’rights.

Additional punishment in the form of political rights revocation tovéen public
office is facultative in naturé deterring the original perpetrators and other political
officials and the general public from committing similar crimékis is also a means to
achieve criminal law objectives both specifically and generatiythat the consequences
of imposed penalties have an impact on justice, expediency and &tmhty for the
entire community.

Revocation of the right to serve in public offiaa former corruption convicts is the
correct solution to break the vicious cycle of aption cases commonly committed by the

political elite. The regional heads or people’'sespntatives are political positions. Thus, it is

5 Mimin Dwi Hartono, ‘Pencabutan Hak Politik Koruptdindonesia Corruption Watch, 17March
2017)<https://antikorupsi.org/id/news/pencabutan-haktigekoruptor> accessed 11 December 2018.

6 Dylan Aprialdo Rachman, ‘KPK: Hak Politik 26 Korap dicabut' Kompas(Jakarta, 18 September
2018) <https://nasional.kompas.com/read/2018/098E32541/kpk-hak-politik-26-koruptor-dicabut-
sepanjang-2013-2017> accessed 11 December 2018.

" Indonesia Corruption Watch, ‘Tren Vonis Kasus Kmmiu2018' (ndonesia Corruption Watct28
April 2019) < https://antikorupsi.org/id/tren/tremnis-kasus-korupsi-2018> accessed 15 May 2019.

8 Judges have the discretion whether to impose thesalties.
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necessary to take measures to prevent those cashwaticorruption from running for public

office for fear that they will repeat their crimés.doing so, it is hoped that the community

will have leaders and representatives of high mitteggho prioritize the public interest.

However, some judges may have different views on the revocationitiégdaights
for corruption convicts. Some judges have imposed time limits on thecglokight
revocation, varying from 2 (two) to 5 (five) years, while othargosed indefinite
revocation. In the following decisions, the various courts did not $etitation on the
revocation of the defendants’ political rights:

1) Decision of the Supreme Court of the Republic of Indonesia Number 53AKSus /
2014 dated June 4, 2014 regarding the Defendant, Inspector General of Rslice
Djoko Susilo, SH., M.Sc; which imposed an additional punishment of polrigtats
revocation, prohibiting either voting or holding public office;

2) Decision of the Supreme Court of the Republic of Indonesia Number: 11%KSus
/ 2014 dated 15 September 2014 regarding the Defendant Lutfi Hasaq, Islnaeh
decided to Revoke the Defendant's political right to be elected to public office;

3) Decision of the Supreme Court of the Republic of Indonesia Number: 1648KSus
/ 2014 dated 17 November 2014 regarding the Defendant H.M. Rusli Zainah whic
decided to Revoke the defendant's political right to be elected to public office;

4) Decision of the Supreme Court of the Republic of IndenBsimber: 285 K / Pid.Sus /
2015 dated February 23, 2015 regarding the Defendant atiji Rtut Chosiyah, SE,
which decided to revoke the defendant's political riglhtte elected to public office;

5) Decision of the Supreme Court of the Republic of Indonesia Number: 12@iKSus
/ 2015 dated June 8, 2015 regarding the Defendant Anas Urbaningrum, whadddeci
to Revoke the defendant's political right to be elected to public office; and

6) Decision of the Supreme Court of the Republic of Indonesia Number: 2864dslis
/ 2015 dated January 13, 2016 regarding Defendants Ade Swara andfdnetiich
decided to Revoke the political rights of the defendants to be elected to public office

The lack of judges’ decision to revoke political rights permanerdly be due to
limited understanding about the impact of corruption on social conditiortscam also be
attributed to fear of violating the law regarding revocation of igalitights in corruption
cases under the provisions of Article 17 juncto Article 18 paragiBpletter d of Law
number 31 of 1999 concerning Eradication of Corruption Crimes junctizleAr85

paragraph (1) juncto Article 38 paragraph (1) of the Criminal GetiHHPidana), which
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provides a sentencing range on the revocation of political fightgsminimum of 2 (two)
years and a maximum of 5 (five) years. Whereas the verdict in the 6 (@%)ata®/e does
not state the time limit for revocation. Some experts considsrahiderogable right,
which is a right that can be violated in the context of law enforcement.

In general, those corruption convicts who are stripped of their politight to
occupy a public position can no longer be elected for a public position. Some
considerations for sentencing them with additional punishment inckidgt, judges
consider that corruptors have abused their rights and authority as pffldials, thus
causing widespread hardship to socieBecond the corrupt officials’ actions have
undermined people’s trust in their representatiidsrd, corrupt officials have tarnished
the good reputation of the pillars of democracy through politicaltuisins. Fourth,
corrupt officials as state administrators should be role modeléopeople in realizing
governance that is free from corruption, collusion, and nepotism.

Given the introduction, it is possible to formulate the research emsblin the
following questions: Is a judge’s decision to permanently revokepthigical right of
those who have been convicted of corruption to be elected in a publicfofficased on

legal legitimacy and in accordance with legal objectives?

B. Research Method

In this study, the researchers used normative legal resewettiods or literature
studies. They also usélde legal approach, analysis of legal concepts and case approaches.
The collected data were secondary sources consisting of prilegal materials,
secondary legal materials, and tertiary legal materialsichwwere analyzed using

gualitative analysis.

C. Discussion and Result
1. Legal Objectives

According to Gustav Radbruétthe law is purported to achieve justice and legal
certainty, and to providbenefitsto the community. Therefore, the law must be dynamic
and adjust to current developments to achieve the intended legal pofpesefitting the

society and maintaining social order.

°Ahmad Zaenal Fananteori Keadilan dalam Perspektif Filsafat Hukum datam (Liberty 2006)
51.

95



Prophetic Law Review Volume 1, Issue 1, December 2019; 90 - 107

Gustav Radbrudfi describes the principle of priority, which is made into threé&bas
values of legal objectives, namely: justice; expediency; aral Egytainty. These three
basic values are orientated to create harmonization of law enforcement.

The realization of Gustav Radbruch's concept of three basicsvidgak of justice,
expediency, and certainty may in practice contradict each othere ®re times when
justice contradicts expediency, or other times when justice cartsdegal certainty. It is
also possible that there is tension between expediency and jusiiati€ipate these
conditions Gustav Radbruch provides a “way out” through the standardypadonitept,
by providing a benchmark in deciding a case, where the first grisgtistice, the second
is expediency, and the third is legal certainty. The standaodtprconcept is relatively
wiser and more sensible than extreme concepts such as the E#hvic8ichool that only
focuses on justice, the Utilitarian school that only focuses on theoutaw, and the
Legalistic Dogmatic School (legal positivism) that only focuses on legalioty 1

Gustav Radbruch viewseinandsollen "matter" and "form" as the two sides of the
same coin. "Material” fills "form," and "form" protects "matéti@ccording to Radbruch,
the value of justice is "material,” which must be the contémie rule of law, while the
rule of law is the "form" that must protect the value of justfce.

To realize the objectives of the law, the principle of prioritysed based on the
order of priority with legal justice as the first order, leggbediency as the second order,
and legal certainty as the third order. The principle of prioritynbaizes laws to avoid
internal conflicts.

2. Legal Review of Judicial Decisions on Permanent Revocation of Ralal Rights
to Hold Public Office.

Gustav Radbruch denounced that "rechct ist wille zur gerechtidleit"is the will
for justice)®® Law is a tool to enforce justice as its ultimate goal. Tdwe is not an
arbitrary tool of authorities or the majority against the minofggod law is when the law

contains the values of justice, legal certainty, and expediency.

10 A legal philosopher as well as a German bureaurd politician from the school of Relativism
(1878-1949) at the same time the originator ofd@Hlyasic values of law.

11 M. Muslih, ‘Negara Hukum Indonesia Dalam Persgékgiori Hukum Gustaf Radbruch (Tiga Nilai
Dasar Hukum)’ (2013) 1-4 Legalitas: Jurnal Hukurod?am Magister IImu Hukum Universitas Batanghari
Jambi 149.

12 Bernard L Tanyat.all, Teori Hukum, Strategi Tertib Manusia Lintas Ruamrg d&Generas{Genta
Publishing 2013) 116-117.

13 Sakhiyatu Sova, ‘Tiga nilai dasar Hukum menurustau Radbruch’ (Bachelor thesis, Diponegoro
University 2013).
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At first, Gustav Radbruch subordinated justice to legal certamtyis concept of
legal objective priority. However, when confronted with the faat thermany under Nazi
rule legalized inhumane practices by making laws, Gustav fimallised his theory by
putting justice above other legal objectives. To Gustav, justice isattznount objective
of law, because it is in accordance with the nature of the ontoliotpe law itself, where
the law is made to create order through fair rules. This is doeedble everyone to have
rights. If the existence of law gives birth to injustice, ind in essence law. Thus, law
and justice are embedded in each other (united as one unit).

Justice is an abstract concept. However, the concept of jusiities the protection
of rights, equality and position before the law, and the principle of giopality between
individual interests and social interests. The nature of justiedstract because justice
cannot always be born from rationality, but it is also determinettidgocial atmosphere
that is influenced by other values and norms in society. Therefmstgcg also has a
dynamic nature which sometimes cannot be contained in positivé law.

The word justice can be an analogy that gives birth to otleledeterms such as
procedural justice, legalist justice, commutative justice, Uigikie justice, vindictive
justice, creative justice, substantive justice, and so on. Justicenbabe understood if it
is positioned as a state that is intended to be realized byTteveffort to bring about
justice in the law is a dynamic process that develops over. fiimis effort is often also
dominated by contradicting forces within the general frameworkctoabze political
order’®

Gustav Radbruch does not provide a clear definition of the terminologytmiejus
Likewise, legal experts do not have the same definition of the ngeanhijustice. Gustav
said that the law is a tool to enforce justice. Thus, accordiiget author’'s analysis, it is
implied that the law is just if it can protect social inte&sesdividual interests, and pay
attention to the conditions required by the community.

The KPU-RI regulations that prohibit the corruption convicts fromnimg for
public office is a way to accommodate the people’s anxiety onustworthy leaders.
Likewise, a judge’s decision to impose the additional punishmentrofgoent revocation
of political rights is a protection and deterrent against repetdf acts, both for the same

perpetrators and others who have the potential to commit corruptiosulbet&ance of the

4 Moh. Mahfud MD, ‘Penegakan Hukum DanTata KelolanBdntahan Yang Baik’ (National
Seminar Saatnya Hati Nurani Bicara, Jakarta, 8algr2009).
15 Carl Joachim Friedrictilsafat Hukum Perspektif HistorigdN\usamedia 2004) 239.
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rules and judges’ decisions concerning the public interest inguate inseparable from
the process of making a decision, which must be done carefully anattpation to the
values that have the potential to cause legal phenomena in the coprfmumulated in a
result aimed to satisfy the public interest.

Legal results can take the form of judges’ decisions, becausgdge can also
establish a law that formulates general rules that are aBnaccepted by everyone. In
examining and deciding corruption cases, judges should also consider tHatathgants
had inherent political rights, butthey forfeited their rights by committing evil acts of
corruption. On the other hand, the community has the right to electrdeadeegional
heads or legislative members who have moral integrity.

The judges’ decisions on revocation of permanent political rights nanade for
public office for convicted corruptors Police Inspector General DyjgkdSusilo, SH.,
M.Sc; Lutfi Hasan Ishaaq; H.M. Rusli Zainal; Hj. Ratu Atut Ohalk, SE; Anas
Urbaningrum; Ade Swara and Nurlatifah were actually a wdulfib the community will
as accommodated by the KPU in a regulation prohibiting ex-conviasraiption from
running in general elections, although finally the regulation wasadetlinvalid by the
decision of the Supreme Court of the Republic of Indonesia. A goodatecssone that
can reflect a change, in the dynamics of community lifeato® a better direction or at
least can prevent community actors from violating the law, emglai ruling to be an
effective media in creating law and order in the community.

On a smaller scale, the decision is the media to settle tisequted case, but in a
broader sense, the consideration of the decision will be polan#edai rule that is
generally accepted in society because it contains good valuesdjole's lives. A criminal
verdict will have a deterrent effect if the conviction outweithe benefit of the crime.
This will affect the mental atmosphere of the community agjelato refrain from
committing the same crimé.

Normally, a law is promulgated by legislators. However, judopes contribute to
law making if their legal findings are permanently enshrireeguasprudence, referred to
by other judges as a guideline for the community. This is known asldbisions
containing legal principles formulated in discrete events butrggigeneral force of law.

16 Syaiful Bakhri, Sistem Peradilan Pidana Indonesia (Dalam PerspeRéfmbaruan, Teori dan
Praktik Peradilan)(Pustaka Pelajar 2014) 224.
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Thus, one decision can at the same time contain two elementy/ribendecision as the
settlement or resolution of a discreet event and a legal regulation for treedugumts.’

The legal holding by a judge is the law because it has bindfegtes a law
contained in the form of a decision. In addition, the legal holdings lgegudre a source
of law as well. Accordingly, the Judges’ decisions on permanenta&wa of political
rights to nominate for public office against the convicted corruptotge Inspector
General Drs. Djoko Susilo, SH., M.Sc; Lutfi Hasan Ishaaq; H.M. Riahal; Hj. Ratu
Atut Chosiyah, SE; Anas Urbaningrum; Ade Swara and Nurlatifah tbenframework of
fulfilling community justice based on the facts revealed in ¢ooecause judges are
required to explore, follow, and understand the legal values and sejustice that lives
in society as stipulated in Article 5 paragraph (1) of Law number 48 years 2009.

In carrying out their duties, judges must refer to the applidableand the law must
be interpreted broadly, not only as a law, but also as the law and valuegetiasbciety.
Consequently, a judge has responsibility for the law, because allefdarcement
processes culminate in the court and the judge will determin@whelhe law must be a
benchmark, as long as the law can provide justice. Otherwisegea ¢ash make new law
by expanding the interpretation on the meaning and statement of the legt€lation.

Law as the bearer of the value of justice, according to Radbruahmisasure for
both the fairness and unfairness of the rule of law. In addition,ahe wf justice also
forms the basis of law as law. Thus, justice has both a nornatt/eonstitutive nature
for law. It is normative, because it functions as a transcendental preconditiandbdies
every dignified positive law. It becomes the moral basis wfdad at the same time a
benchmark for a positive legal system. The positive law origin&i@® justice.
Meanwhile, it is constitutive in nature because justice mushlabsolute element of law
as law. Without justice, a rule does not deserve to bé%aw.

Thus, it is interesting to consider about the decisions of judgessés ©f convicted
Inspector General of Police Drs. Djoko Susilo, SH., M.Sc; LutBdtalshaaq; H.M. Rusli
Zainal; Hj. Ratu Atut Chosiyah, SE; Anas Urbaningrum; Ade Sward Nurlatifah,
revoking their political rights to hold public office without indicatiegtime limit as
stipulated in Article 38 paragraph (1) of the Criminal Code whidvides a maximum

17 Sudikno Mertokusumd?enemuan HukurfCahaya Atma Pustaka 2014) 48.

8 Darmoko Yudi Witanto and Arya Putra Negara Kutangin, Diskresi Hakim Sebuah Instrumen
Menegakkan Keadilan Substantif Dalam Perkara-peak@idana(Alpabeta 2013) 39.

9 Bernard L Tanya et.al. (n. 12) 117.
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limit of 5 years. Such decisions are efforts to protect broad @uitérests and promote
justice for the community by preventing the convicts from ocauppublic positions that
had been available to them previously. They violated the public tsustoimmitting
corruption while serving as the public officials. In the reseatshminion, the Judges’
decisions here were in accordance with Article 24 paragrapdf ¢he 1945 Constitution
and Article 5 paragraph (1) of Law Number 48 of 2009. Therefore, in maldaigions,
Judges must explore and follow the legal values based on a sense of justicedliathe
community that required the corrupt officials to be severely punislitbdut any chance
of repeating their actions. In essence, state institutions musiociurizdsed on ethics,
integrity, and morals, which prioritize the values of common interests.

3. Review of the Legal Expediency of Judges’ Decisions on thendefinite

Revocations of Political Rights

Gustav Radbruch stated that ideally a decision must contain “ideeatds which
includes three elements, namely justice (Gerechtigkeit), lesgéhinty (Rechtsicherheit)
and expediency (Zwechtmassigkeit). These three elements shoalth&idered by any
Judge and proportionally accommodated to make quality decisions that theeet
expectations of justice seekéPs.

Gustav Radbruch places expediency as one of the goals of justpediéncy is
defined as a tendency to hold to the value of utility. As a utibitye, it will provide value
if the law is able to encourage and regulate social behavior lnett@r direction.
Expediency will shift the value of legal certainty and the valugusfice in certain
circumstances, because what is important for the expediencyisdhefact that the law
is useful and beneficial for the community.

A judge's decision to revoke the political right to public office for someone
convicted of corruption is certainly based on morals and the spitfitbofyht in the law,
which favors the community by demonstrating the real impact afugtion on the
society. Such verdict is aimed at maintaining public mordlityprotecting the public
interests to prevent corruption convicts from serving in public office

The verdict in the political right revocation against Inspectaneia of Police Drs.
Djoko Susilo, SH., M.Sc; Lutfi Hasan Ishaaq; H.M. Rusli Zainal;R§tu Atut Chosiyah,
SE; Anas Urbaningrum; Ade Swara and Nurlatifah in the decisidheotassation in the

20Bernard L Tanya et.al. (n. 12) 74.
2 bid.
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Supreme Court is a responsive decision that dared to defy Artiglaragraph (1) of the
Criminal Code. This is in accordance with the independence wteuct judicial power,
which is in line with the legal objectives of providing benefits dpnsidering the
community hardship caused by corruption.

Article 5, paragraph (1) of Law Number 48 of 2009, states that judges
constitutional court justices are obliged to explore, follow, and uradetdhe legal values
and sense of justice that exists in society. Thus, judges antedthe discretion to revoke
the political rights of corruption convicts for an indefinite periddis rule shows that
Indonesia, in addition to adopting a civil law system, is also infleerxy the common
law system. Essentially, the decision shows that Article &dpaph (1) of Law Number
48 Year 2009 states that judges and constitutional justices are dioliggglore, follow,
and understand the legal values and sense of justice that exikes acommunity. This
decision aims to protect the community and prevent those who haveelepalylic trust
and have used the public office to commit corruption from regaining their position.

In the spirit of protecting the interests of the people, guardinggdini¢ of the rule of
law, protecting the honor of the rule of law, maintaining public ntgrahrough the
operation of the law through decisions, the verdicts are actualiending the behavior
of the whole community. In addition, the judge has contributed in maxigntas duties
and authority to find, interpret and make laws to regulate public bmhand to provide
guidance for other law enforcement officials in the contexthef éxamination and
settlement of corruption criminal cases. As explained above, fiagaigs by judges are
also a source of law.

4. Legal Certainty and a Review of Judge’s Decision on Political Rigs Revocation
of Corruption Convicts to Nominate for Public Position without Time Limits

Indonesia is a state of law, not a state based on power. Thed,drathe provisions
of Article 1 paragraph (3) of Law D 1945, official actions of goweent other
institutions, including citizens must be subject to and based off law.

Gustav Radbruch stated 4 (four) underlying things related to daming of legal
certainty. First, the law is positive, meaning that positive imvegislation. Second, the
law is based on facts, meaning that it should be based on realitgl, Tduts must be
formulated in a clear manner to avoid errors in meaning, as weétl mmake it easier to

implement. Fourth, the positive law cannot be easily changed. GustavuRlad opinion

22 Prayitno Iman SantosRertanggungjawaban Tindak Pidana Korupaiumni 2015) 54.
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is based on his view that legal certainty is certainty atimutaw itself. Legal certainty is
a product of law or more specifically from legislation. Accogdio Gustav Radbruch,
positive law governing human interests in society must alwaysbbged even though
positive law is sometimes unfair.

Legal certainty is the certainty in a law or regulationslvarious ways, methods
and the like that are based on a law or regulation. Legal certainty relies avepositten
law. Written law is promulgated by the competent institution st sanctions, valid by
itself, and marked by official announcement at the State Institutegal certainty is a
guestion that can only be answered normatively, not sociologicatymative legal
certainty is a rule made and promulgated with certainty bedausgulates behavior
clearly and logically3

Legal certainty as well as justice and legal bemefitctually a doctrine. The doctrine
of legal certainty guides every law enforcer tw (he sake of controlling the obedience of
citizens to participate in maintaining order in life)aoply the law uniformly. This doctrine
stipulates that every legal expert, especially those serve judges, do not use normative
references other than those that are consideredriegak to prosecute a case. For the sake
of compliance, only the legal norms that have been pgated are purely and
consequently allowed to result in punishment. Itas permissible for this legal norm to
interfere with considerations that refer to other radive sources; such as moral norms, a
sense of justice, political ideology, or personal ielidt is believed that by obeying
doctrines like legal certainty. The law (as an insat) will be a powerful force to make
effective rules to organize life and maintain sociakofd

Legal certainty is needed to guarantee peace and order inysdmetuse legal
certainty (general rules / regulations) has the following charaatsris

a. Coercion from outside (sanctions) from the authorities in chargeagitamning
and fostering public order using the instruments;

b. The nature of the law is one that applies to everyone. Howevemécessary to
realize that prioritizing the element of legal certaicéy violate community justice
because legal certainty will never consider whether a judgeisiaedulfills a
sense of justice or not. The most important point is to make tdordance with
the underlying provision®.

23 Sakhiyatu Sova (n.13).

24 Soetandyo Wingjosoebroto, ‘Terwujudnya Peradilamg Independen Dengan Hakim Profesional
Yang Tidak Memihak’ (National Seminar of ProblermBawasan Penegakan Hukum di Indonesia, Jakarta
8 September 2006).

25 |bid.
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On this basis, e legal certainty must be clear and able tonplemented. To
understand the meaning of legal provisions, the law must be resolutieasgarent. The
legal certainty in a decision cannot be separated from theofaitts trial, which is legally
relevant with consideration of conscience. The application of the nhaust be in
accordance with the case, so that in rendering a decision, thegalg®nstruct the case
as a whole, justly, wisely, and objectively.

Judges' decisions that have permanent legal force are no longginimns of the
judges themselves who decide the case, but they are rather the opintbagudiciary
and become a reference for the community in daily interactionseTdecisions contain
elements of legal certainty, which will contribute to the development of scdierice field
of law. Therefore, Judges are always required to interpremtmning of the laws and
other regulations as the basis for the law’s application.

Revocation of the political right to be elected in a publictmyshas been regulated in
the provisions of Article 17 juncto Article 18 paragh (1) letter d of Law Number 31 of
1999 concerning Eradication of Corruption, and the proms of Article 10 juncto of
Article 35 in conjunction with Article 38 of the Criminal Codedaalso in the Constitutional
Court Decision Number 4 / PUUVII / 2009 dated March 2@0%® which provides a
maximum time limit of 5 (five) years. In the context egalism, Judge will be faced with
reconciling both justice and legal certainty. Combinjugtice and legal certainty is not
easy. Therefore, they must always consider these two pevgsan making decisions.

Judicial decisions on indefinite revocation of the political rightscofruption
convicts without the time limitation is part of a criminale€aghus, it is necessary that the
law enforcers prioritize the principle of legal certaintypecially the judges. Only in very
exceptional cases, the interpretation of an existing legalcariebe stretched. This is in
accordance with the function of judges who are not merely moudspcthe law, but
judges are obliged to seek the value of justice in the applicatigrogiressive and
responsive laws. A good ruling is one that can reflect a change dynamics of
community life towards a better or at least the ruling cawegmt community actors from

breaking the law to be an effective media in creating law order in the cotymuni

D. Conclusion
Based on the explanation and analysis, it is conclusive that thécalofights

revocation to nominate for public office without a time limit of tenvicted Police
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Inspector General Drs. Djoko Susilo, SH., M.Sc; Lutfi Hasan Ishiddd; Rusli Zainal,
Hj. Ratu Atut Chosiyah, SE; Anas Urbaningrum; Ade Swara and NaHais in
accordance with the elements of legal objectives of justicéhéotndonesians to protect
the public interest. The decision becomes the domain of judges wiesttp values of
justice applicable in society as stipulated by the will of Article ragiaph (1) Law No. 48
of 2009. Political Rights Revocation of corruption convicts to prevent tihem funning
for public office is still effective in achieving the legal olijee of justice and legal
expediency, protecting wider social rights of the communitg titmely to revise the time
limitation for the political rights revocation to run for a publiic# for a maximum of 5
years, by considering the criminal law goals and philosophicattgs of establishing a
law on corruption eradication. This is based on the fact that corruptiodonesia occurs
systemically and extensively, not only harming the country's finahcgsalso the social
and economic rights of the community at large. The eradication ofiptmn justifies
extraordinary measures. Thus, it takes courage of the law enfa@epsinish the
perpetrators. Public Prosecutors and judges should enforce the lawgmegsive and
responsive ways by revoking the political rights of corruption coni@taominate in
public office positions permanently or without any time limit throagjudge's decision.
In addition to being realized in the form of laws and regulations, it is negeegaalize it
in the form of judges’ decisions, which will limit the politicajts of corruption convicts
that have harmed state finances. This will make it possibledlize social justice as
demanded by the community.

The judge’s decisions on political right revocation to be electegublic office
without a time limit for the convicted Police Inspector Genena. Djoko Susilo, SH.,
M.Sc; Lutfi Hasan Ishaaq; H.M. Rusli Zainal; Hj. Ratu Atut Opak, SE; Anas
Urbaningrum; Ade Swara and Nurlatifah are the best practipedmfial institutions that
fulfill the awakening social demand for justice in the commurfttych decisions should
be followed by law enforcement officials as a source ofpaudential law. This criminal
punishment should be used as an alternative punishment for corru@lsfficoviding a

deterrent effect in the hope that it will reduce the occurrence of corruption.
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